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UNITED STATES MARINE CORPS 
OFFICE OF THE STAFF JUDGE ADVOCATE 
MARINE CORPS BASE 
BOX 555023 
CAMP PENDLETON, CALIFORNIA 92055-5023 


IN REPLY REFER TO- 


5800 


From: Staff Judge Advocate 
TO Commanding General 


Subj: PRETRIAL ADVICE IN THE CASE OF U.S. V. MAJOR CLARKE A. PAULUS USMC 


Ref: (a) Memorandum of Agreement of Feb 04 
(b) Article 32, UCMJ 
(c) Article 34, UCMJ 
(d) R.C.M. 406, MCM (2002 Ed.) 
(e) JAGMAN 

Encl: (1) DD Form 458 (Charge Sheet) preferred 16 Oct 03 
(2) DD Form 458 (Add Charge Sheet) preferred 6 Apr 04 
(3) CG, lstMarDiv (Rein) ltr 5813 LSST-E of 20 Oct 03 
(4) IO rpt dtd 1 Mar 04 w/ exhibits 


1. Major Paulus, the accused, is a member of Headquarters Battalion, ieee 
Marine Division (Rein). The charges against the accused are contained in 
enclosures (1) and (2). Enclosure (3) contains the order of the Commanding 
General, 1°* Marine Division (Rein), directing an Article 32, UCMJ, pretrial 
investigation into the charges and specifications contained in enclosure (1). 
The investigation was conducted by Colonel W. V. Gallo, USMCR, on 26-30 
January and 2 February 2004, and the results are contained in enclosure (4). 


2. Due to the deployment of his unit, the Commanding General, 1°* Marine 
Division (Rein), has asked that you take action on this case pursuant to the 
terms of the Memorandum of Agreement, reference (a). 


3. Analysis of Charges. The accused is charged in enclosure (1) with the 
following violations of the Uniform Code of Military Justice (UCMJ): two 
specifications of dereliction of duty, in violation of Article 92, UCMJ; one 
specification of maltreatment, in violation of Article 93, UCMdJ; one 
specification of providing a false official statement, in violation of 
Article 107, UCMJ; one specification of aiding and abetting the commission of 
an assault, in violation of Article 128, UCMJ; and, one violation of aiding 
and abetting an unlawful killing, in violation of Article 134, UCMJ. In 
enclosure (2), the accused is charged with one specification of maltreatment 
by failing to provide medical care, in violation of Article 93, UCMJ. 
Evidence of the additional charge in enclosure (2) was raised during the 
course of the Article 32, UCMJ, pretrial investigation. 


4. Sufficiency of the Charges and Specifications. I have reviewed the 
charges contained in enclosures (1) and (2). Per references (b) through (e), 
my advice is that: 


ww w~ 


Subj}: PRETRIAL ADVICE IN THE CASE OF U.S. V. MAJOR CLARKE A. PAULUS USMC 


a. Each specification alleges an offense under the Uniform Code of 
Military Justice. 


b. The charges and specifications have been investigated pursuant to 
reference {b). 


c. A court-martial would have jurisdiction over the accused and each 
offense alleged. 


im 


54 Recommended disposition of the Charges and Specifications: 


a. The Investigating Officer found probable cause exists for the offense 
of negligent dereliction of duty for failing to properly safeguard the 
physical health, welfare and treatment of (p@) (a lesser included 


offense of Charge I, Specification 2) and recommends that the accused be 
offered non-judicial punishment. 


b. I recommend that Charge I, Specification 2; Charge II; Charge IV, and 
the Additional Charge be referred to trial by general court-martial and that 
the remaining charges and specifications (Charge I, Specification 1; Charge 
III; and Charge V) be withdrawn and dismissed without prejudice. 
6. Action. If you concur with my recommendation for trial by general court- 
martial, you may refer the charges to a general court-martial by signing the 
referral block of the charge sheet at enclosures (1) and (2). If you approve 
the recommendation that the remaining charges and specifications (Charge I, 
Specification 1; Charge III; and Charge V) be withdrawn and dismissed without 


prejudice, please indicate by initialing below, and I will take clerical 
steps to dismiss those allegations. 


a. Approve withdrawal and dismisfal of Charge I, Specification 1; 
Charge III; and Charge V. 


b. Disapprove withdrawal and dismissal of Charge I, Specification 1; 
Charge III; and Charge V. 


er ©) GS wk: 
W. D. DURRETT, JOR. 
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UNITED STATES MARINE CORPS 


1ST MARINE DIVISION (REIN; 


IN REPLY REFER TO: 


561: 


-o, U.S. Marine Corns Reserve 


UNITED STATES V. MAGOR 
n 
(b)(6) 


Ref: ia) A 32, UCM 

(pb) R.C.M. 905, Manuel for Covurts-Martisl, United Stétes(MCM) (2000 54.) 

(c} R.C.M. 7O7ie¢) (1), MCM (2000 Ed.} 
Encl: (1) DD Form 45& (Charge Sheet} of Maj C.A. Paulus 

(Z} DD Form 458 (Cherge Sheet) sf LCpi 

“~  (b)(6) 

1 Pursuant to the xeferences (8) and (2), you are herepy eppoinced to 
conduct a formal pretrial investigation into the charges and specifications 
contained in the enciosures As Investigating Officer you will conduct votr 
investigetion in accordance with these references You axe directed to 
ensure that this investigation is scheduled to be conducted within 15 deyse a¢ 
the date of tnis appointment ietter ° 


USMC, has been detailed to serve as trizl counse 


at 
% 3 ee 


INVESTIGATING OFFICER'S REPORT 
(Of Charges Under Article 32, UCMJ and R.C.M. 405, Manual for Courts-Martial) 


d. DATE OF REPORT 


c. ORGANIZATION 


1a. FROM: (Name of Investigating Officer - 
Last, First, Mi) 


I Marine Augmentation Command Element (MACE) 
] Marine Expedionary Force (MEF) 
Camp Pendleton, CA 92055 
c. ORGANIZATION 


GALLO, William V. (0-6) 1] March 2004 


2a. TO: (Name of Officer who directed the | b. TITLE 
investigation - Last, First, MI) 


; 1st Marine Division 
Commanding General Camp Pendleton, CA 92055 

b. GRADE c. SSN d. ORGANIZATION e. DATE OF CHARGES 

Headquarters Battalion 

; Ist Marine Division 

Major (O-4 (b)(6) Camp Pendleton, CA 92055 


(Check appropriate answer) a 


IN ACCORDANCE WITH ARTICLE 32, UCMJ, AND R.C.M. 405, MANUAL FOR COURTS-MARTIAL, 
| HAVE INVESTIGATED THE CHARGES APPENDED HERETO (Exhibit 1) 


5. THE ACCUSED WAS REPRESENTED BY COUNSEL (If not, see 9 below) 
6. COUNSEL WHO REPRESENTED THE ACCUSED WAS QUALIFIED UNDER R.C.M. 405(d) (2), 502(d) 
7a. NAME OF DEFENSE COUNSEL (Last, First, M1) b. SRA DE 8a. NAME OF ASSISTANT DEFENSE COUNSEL (Jf any) 

JASPER, Tom F. O3 HIGGINS, Keith T. 
c. ORGANIZATION (If appropriate) i c. ORGANIZATION (If appropriate) 
Legal Service SbEPor Section 


lst Force Service Support Group 
Camp Pendleton eR 92055 


d. ADDRESS (If appropriate) 


MATTIS, James N. 
3a. NAME OF ACCUSED (Last, First, MI) 


16 October 2003 


PAULUS, Clarke A. 


"4. 


N/A 


d. AODRESS (If appropriate) 
46 Wachusett s oa 
Worcester, MA 01609 


9. (To be signed by accused if accused waives counsel. If accused does not sign, investigating officer will explain in detail in Item 21.) 


| HAVE BEEN INFORMED OF MY RIGHT TO BE REPRESENTED IN THIS INVESTIGATION BY COUNSEL, INCLUDING MY RIGHT TO CIVILIAN 
OR MILITARY COUNSEL OF MY CHOICE IF REASONABLY AVAILABLE. | WAIVE MY RIGHT TO COUNSEL IN THIS INVESTIGATION. 


c. SIGNATURE OF ACCUSED 


YES | No | 
Px 
a en 


10. AT THE BEGINNING OF THE INVESTIGATION t INFORMED THE ACCUSED OF: (Check appropriate answer) 


THE CHARGE(S) UNDER INVESTIGATION 


THE IDENTITY OF THE ACCUSER 
THE RIGHT AGAINST SELF-INCRIMINATION UNDER ARTICLE 31 Rai 


THE PURPOSE OF THE INVESTIGATION Ran 


. THE RIGHT TO BE PRESENT THROUGHOUT THE TAKING OF EVIDENCE [x |] 
f. THE WITNESSES AND OTHER EVIDENCE KNOWN TO ME WHICH | EXPECTED TO PRESENT 2a eee 
THE RIGHT TO CROSS-EXAMINE WITNESSES rx {| 

i, THE RIGHT TO PRESENT ANYTHING IN DEFENSE, EXTENUATION, OR MITIGATION 


j. THE RIGHT TO MAKE A SWORN OR UNSWORN STATEMENT, ORALLY OR IN WRITING ——— 


11a. THE ACCUSED AND ACCUSED'S COUNSEL WERE PRESENT THROUGHOUT THE PRESENTATION OF EVIDENCE (if the accused x 
or counsel were absent during any part of the presentation of evidence, complete b below.) 
b, STATE THE CIRCUMSTANCES AND DESCRIBE THE PROCEEDINGS CONDUCTED IN THE ABSENCE OF ACCUSED OR COUNSEL 


x 


q 


(| 


4 


q 


a 
b 
c 
d. 
e 
9 


x! 


h. THE RIGHT TO HAVE AVAILABLE WITNESSES AND EVIDENCE PRESENTED 


NOTE: If additional space is required for any item, enter the additional material in Item 21 or on a separate sheet. Identify such material with the 
proper numerical and, if appropriate, lettered heading (Example: “7c".) Securely attach any additional sheets to the form and add a nate in the 


appropriate item of the form: "See additional sheet.” 


DD Form 457, AUG 84 (EG) 


EDITION OF OCT 69 IS OBSOLETE. Designed using Perform Pro, WHS/DIOR, Oct 94 


12a. THE FOLLOWING WITNESSES TESTIFIED UNDER OATH: (Check appropriate answer) 


NAME (Last, First, MD) GRADE (if any) ORGANIZATION/ADDRESS (Whichever is appropriate} 
(b)(6) ee 2nd Battalion, 25th Marine Regiment x 
ce” vane as Contro) Group 28 x 
, Cherry Pt, NC 
(0-SUSMCR 2nd Battalion, 25th Marine Regiment x a 
mabe AO) eed Forces Regional Medical Examiner x 
andstuhl, Germany i | 
paca Doctor Houston, TX x 
See attached sheet for additional witnesses Po “| | 


b. THE SUBSTANCE OF THE TESTIMONY OF THESE WITNESSES HAS BEEN REDUCED TO WRITING AND IS ATTACHED. 
13a. THE FOLLOWING STATEMENTS, DOCUMENTS, OR MATTERS WERE CONSIDERED; THE ACCUSED WAS PERMITTED TO 
2 =<EXAMINE EACH. lies wie Act Be ede ees o & ee . 


DESCRIPTION OF ITEM LOCATION OF ORIGINAL (Jf not attached) 
Geneva Convention/Treatment of PoWs Atached as Investigating Officer (IO) Exhibit 1 x 
2/25 ROE Card Attached as IO 2 x 
2/25 Combat SOP Attached as 10 3 


DoD Directive 2310.1 Attached as 10 4 ba 


FM 34-52 Attached as IO 5 
b. EACH ITEM CONSIDERED, OR A COPY OR RECITAL OF THE SUBSTANCE OR NATURE THEREOF, IS ATTACHED 


14. THERE ARE GROUNDS TO BELIEVE THAT THE ACCUSED WAS NOT MENTALLY RESPONSIBLE FOR THE OFFENSE(S) OR NOT 
COMPETENT TO PARTICIPATE IN THE DEFENSE. (See R.C.M. 909, 916(k).) 


15, THE DEFENSE DID REQUEST OBJECTIONS TO BE NOTED IN THIS REPORT (if Yes, specify in item 21 below.) 
16. ALL ESSENTIAL WITNESSES WILL BE AVAILABLE IN THE EVENT OF TRIAL . 


17. THE CHARGES AND SPECIFICATIONS ARE IN PROPER FORM 
18. REASONABLE GROUNDS EXIST TO BELIEVE THAT THE ACCUSED COMMITTED THE OFFENSE(S) ALLEGED 
19.) AM NOT AWARE OF ANY GROUNDS WHICH WOULD DISQUALIFY ME FROM ACTING AS INVESTIGATING OFFICER. 


(See R.C_M. 405(d) (1). 


ace 


| 


5 


Ee 
|b 


20. | RECOMMEND: 
a. TRIAL BY SUMMARY (lsreciat (lcenerar COURT-MARTIAL 


b. PX] OTHER (Specify in Item 2] below) 
21. REMARKS (include, as necessary, explanation for any delays in the investigation, and explanation for any “no” answers above.) 
Block 14. So there is no confusion, I believe the accused was responsible for his conduct which forms the basis for the alleged 
offenses and competent to participate in his defense. 


Block 15. Defense-requested objections are noted in the attached sheet. 


Block 16. The (b)(6) are unlikely to be available in the event of a trial. 


. Blocks 17-18 and 20. The attached sheet discusses in detail the form of the charges, whether reasonable grounds exist to believe the 
accused committed the offenses, and the appropriate forum for adjudication. 


Block 19. So there is no confusion, ] am not aware of any grounds which would disqualify me. 


b. GRADE c. ORGANIZATION 


22a. TYPED NAME OF INVESTIGATING OFFICER 


ALLQ, William V Colonel (O-6 I MACE, I MEF, Camp Pendleton, CA 92005 


d. SIGNATURE/OF | poe 


DD Form 457 Reverse, AUG 84 


1 March 2004 


w wy 


Block 12a. 


:_ 12a. THE FOLLOWING WITNESSES TESTIFIED UNDER OATH: (Check appropriate answer) ; 
i NAME (Last, First, Mf) GRADE (/f any) _ ORGANIZATION/ADDRESS (Whichever is appropriate) [YES ENO. 
(bye) Special NCIS, NAS Pensacola, FL | Me ) 
Agent | 
| LCdr (0-4) | 2" Battalion, 25" Marine Regiment xX 
| USNR | RG 
| Cdr (O-5) 4" Reconnaissance Battalion ok 
| | USNR = 
Special NCIS, Naval Station, Great Lakes, IL ix 
Gen -\o [15 | eee eee eee ee eee ee ee Si: baal ‘i 
| SSgt (E-6) 2d Counter Intelligence Battalion a 
[seat Human Intelligence Company 2h bs 
7 | Sgt (E-5) 2d Counter Intelligence Battalion eh 
USMC Human Intelligence Compan | — 
; LCpl (E-3) Battalion, 25" Marine REGimanl ix 
USMCR | | 
l Sgt (E-5) 
USMCR | 
P HM3 (E-4) Naval Hospital, NAS Jacksonville, FL 
| 
: LCpl (E-3) 
USMCR 
r PFC (E-2) Battalion, 25" Marine Regiment x | 
USMCR Pt 
Block 13a. 


All exhibits and statements listed below may be considered against all accuseds, except where 
specifically noted otherwise. 


13.a THE FOLLOWING STATEMENTS, DOCUMENTS, OR MATTERS WERE CONSIDERED; THE ACCUSED WAS PERMITTED 
TO EXAMINE EACH. 


v2! DESCRIPTION OF ITEM. -: -- : LOCATION-OF- ORIGINAL -(/fnot.attached) —— a Pa ees Hees 
Diagram of Camp Marked as !O 6--In possession of Trial Counsel 
| Whitehorse Detention | | 
| Facility | — 
| 10 Exhibit 7 was not offered : ‘ae ey 
| Photographs of Camp Attached as 1|O 8 xX | 


1 


wy 


| 16 June 2003 
Handwritten/Unsworn 
Statement of 6 June 2003 


| PFC (then LCpl) (py) 
; Handwritten/Sworn 


Statement of 17 June 2003 


PFC (then LCpl) (6) 
| Typed/Sworn Statement 

| and Advisement of Rights of 
| 6 July 2003 


' 10 Exhibits 18 and 19 were 
| withdrawn and not 


Paulus and Sat Pittman 
Attached as 1O 15 

(Maj Paulus and LCpl (b)6) objected to the 
introduction of this Statement on the basis that it is 


Pittman 
Attached as |O 16 (Maj Paulus and LCpl (b)(6) 
objected to the introduction of this Statement on the 


only as to Sgt Pittman 


unsworn—Statement may be considered only as to Sgt 


basis that it is unsworn—Statement may be considered | 


' Whitehorse Detention | | | 
_ Facility a | es 
; Photographs of (6) Attached as |O 9 > a | 
' Body 2h 
| Maj Paulus’ Attached as |O 10 xX | 
| Handwritten/Unsworn | 
| Statement of 6 June 2003 __| a 
i Maj Paulus’ Combined Attached as lO 11 and 11A iX | 
 Typed/Sworn and | a 
' Handwritten/Unsworn — 
| Statement and Advisement ay 
| of Rights of 13 June 2003 pee ree 
_[- Photographs of the ‘Attached as 10 12 a 
| Exhumation of (b)<6) | 
| LCpl we) | Attached as IO 13 rx! 
| Handwritten/Unsworn (Maj Paulus objected to the introduction of this Statement ! 
| Statement of 6 June 2003 on the basis that it is unsworn—Statement may be 
considered only as to LCpl_ (6) cit 1) ee 
LCpl (b)(6) Attached as IO 14 x 
Advisement of Rights and (Inadmissible against LCp! @y@) for violation of 
Typed/Sworn Statement of | Article 31 rights but may be considered against Maj 


—____| 
xX 


Attached as |O 17 (Maj Paulus and LCpl (b)(6) 
objected to the introduction of this Statement on the 
basis that PFC (»)@) was available for testimony— 
Statement may be considered only as to Sgt Pittman) 


X 


= 


| introduced 

[ (b)(6) Sworn | Attached as IO 20 oe 

| Statement ; 
(b)(6) Sworn "| Attached as 10 21 x | | 
Statement | 

| Photographic Lineup Attached as |O 22 | Kae 7 

= | eens Mee 


| Display 


ev c 


“LCpl 6) Typed/Sworn | Attached as 1O 23 


_ Statement of 22 June 2003 | | ; 
- LCpl (6) Typed/Sworn T Attached as 1O 24 Le: Si Ss 
- Statement of 24 June 2003 | ! 

| LCpl (6) | Attached as |O 25 |X 

; Handwritten/Sworn 

| Statement of 13 June 2003 

'LCp! 6) Results of | Attached as |O 26A (Maj Paulus objected to the Xo; 

' Interview of 6 June 2003 | introduction of this Statement on the basis that it is ! 

| unsworn—Statement may be considered only as to Sgt 

| Pittman and LCpl (ye) - | 

/ LCpl ()(6) | Attached as IO 26 rx | 

| Handwritten/Sworn | 

| Statement of 13 June 2003 | _ 4 

: LCpl 6) Attached as IO 27 Sa 

| Typed/Sworn Statement 

| and Advisement of Rights of 

/ 21 June 2003 | 

| Sgt wy) Attached as |O 28 ioe ee 
Handwritten/Sworn 


Statement of 17 June 2003 
Toxicology Report of Mr. 


Attached as IO 29 


b)(6) 
EAltopey Report of Mr. Attached as 1|O 30 


; (b)(6) 
Autopsy Protocol of Mr. 


| Attached as 1O 31 


._ (b)(6) 
Certificate of Death of Mr. Attached as !|O 32 


L. (b)(6 
Autopsy Photographs of Mr. | Attached as IO 33 i i 


|. (b)(6). 
Curriculum Vitae of LTCOL 
| (b)(6) USA 

| (Pathologist) 

2/25 Detention Facility 
Logbook Entry for 3 June 
| 2003 

Grant of Testimonial 
Immunity for SSgt 


| (b)(6) | 
| Undated E-mail from Capt Attached as !O 37 | xX | 


| (©)(6) i | 


Attached as JO 34 


Attached as [O 35 


x] 


I 
Attached as 10 36 Eg ! 


w w 


' Preliminary Results of | Attached as IO 38 | 
_ Autopsy prepared by S/A 
1 (b)(6) i : 
; Diagram of Throat Attached as IO 39 | 
| 
| ale, | 
 (b)(6) Medical Attached as IO 40 


| History prepared by S/A 


1 (b)(6 des 
Cu ricaiin Vitae of Dr. Attached as IO 41 
|| (oye) Sea tae aa 

EO written Attached as IO 42 

objection to use of | 
| statements 2 
| LCpl written =| Attached as 10 43 5 
| objection to use of (6)(6) 
| tements 

i 


Undated Typed/Unsworn Attached as IO 44 
Statement of Maj Paulus 

Maj Paulus’s Advisement of | Attached as 1O 45 
| Rights on 2 July 2003 

Curriculum Vitae of LCdr Attached as IO 46 
|_(o)(6) 

Trial Counsel’s Attached as |O 47 
Memorandum of Law re: 


Admissibility of Statements | 
| Results of Interview of Maj Attached as |O 48 (Maj Paulus and Sgt Pittman objected 


Paulus on 12 June 2003 to the introduction of this Statement on the basis that it is | | 
unsworn—Admissible only as to LCpl (b)(6) 

LCpl (b)6) Attached as 1O 49 ee tan | 
| Handwritten/Sworn 


Handwritten/Sworn 


i Statement of 14 June 2003 
LCpl (b)6) | Attached as !O 50 ae aa aaa 


Statement of 14 June 2003 | 
| Results of Interview of LCpl | Attached as IO 51 (Sgt Pittman objected to the a 


' (b)(6) on 14 June 2003 introduction of this RO! on the basis that it is unsworn— 
Admissible only as to Maj Paulus and LCpl (6) | 
| LCpl (6) Attached as IO 52 Ex 


| Memorandum of Law re: 
| 


Obeying a Lawful Order | [ 


~~ w 


“LCpl (6) | Attached as 10 53 Xx 

: Memorandum of Law re: | 
_ Use of Force ae , i 
' Grant of Testimonial Attached as |O 54 X 


, Immunity for PFC (then 
_LCPL) (by(6) 


| Maj (by) Typed/Sworn | Attached as IO 55 X 

| Statement of 2 February 

2004 L 
| HM2 (by6) - Typed/Sworn | Attached as 10 56 (Maj Paulus objected to the Ke 

| Statement of 26 June 2003 | introduction of this Statement on the basis that HM2 (b)(6) i 
was available for testimony—Statement mav be 

considered only as to Sgt Pittman and LCpl 6) | 
| ( LCpt (b)(6) |-consider as |O 57 x | 

| Typed/Sworn Statement of | 
| 13 June 2003 | , i | 
| Results of Interview of PFC | Attached as |O 58 (Maj Paulus objected to the a ear 


i(by(6) on 20 June 2003 


Sgt Pittman’s USMC 
records 

Sgt Pittman’s civilian 
employment records 


introduction of this Statement on the basis that it is 
unsworn—Statement may be considered only as to Sgt 


Pittman and LCpl (6)6) 
Attached as 1O 59 X 


Attached as !O 60 


Block 13. 


The defense requested certain objections to be noted for the record. In accordance with 
instructions, only those objections which were in writing would be noted in this report. The 


defense submitted the following written objections: 


1. LCpl (b)(6) : objected to the admission and consideration of certain statements taken in 


violation of his Article 32 rights. Through counsel, LCp! (6) submitted a written 
memorandum which was marked and included as IO Exhibit 42. " 


*o. LCpl -(b)(6) objected to the admission and consideration of certain statements made by _ 
the (b)(6) brothers on the basis that they are unreliable. Through counsel, LCpl (by) 
submitted a written memorandum which was marked and included as IO Exhibit 43. 


There were no other written objections. However, there were many oral objections. In my 
discretion, I am noting two, both of which were lodged by Maj Paulus: 


1. Maj Paulus moved that I recuse myself as the Investigating Officer because of my 
participation as the Investigating Officer in the Article 32 of (b)(6) which was conducted 
in December 2003. After answering questions propounded to me on voir dire, I assured counsel 
for Maj Paulus that I could compartmentalize the testimony and evidence I had seen and heard at 
the previous Article 32 and not consider that information against Maj Paulus. I also informed 
counsel that if there was any evidence presented at the earlier Article 32 that could possibly have 
an adverse affect on the outcome, I would notify counsel and we would discuss and resolve the 
issue. I denied the challenge for cause. 


2. Maj Paulus also argued that Marine Corps Reservists, not on active duty, are considered in the 
military for purposes of RCM 405(g)(2)(A) in determining witness availability. I disagreed. In 
my opinion, Reservists who were not on active duty nor performing drills are to be considered as 
civilian witnesses for purposes of RCM 405(g)(2)(B) and determining “reasonable availability.” 


Block 20. 


1 INTRODUCTORY COMMENTS 


An Article 32 investigation to examine the charges preferred against Maj Paulus, Set Pittman, 
and LCpl (6) was held on 26-30 January and 2 February 2004. All available witnesses 
either testified in person or by telephone. Statements, sworn and unsworn, were submitted in 
lieu of testimony for those witnesses who were not reasonably available. In addition, 
photographs and other physical or documentary evidence also was admitted and considered. 


This report will be in the following format. First, I will make general comments about the 
evidence. Second, I will address the evidence specifically for and against each accused and 


. eae ‘ ] 
make disposition recommendations. 


U. GENERAL COMMENTS 


The evidence demonstrated that the Marines of 2/25 received rudimentary and brief (an hour or 
two) law of war training at Camp LeJeune prior to deploying to Iraq. The training was presented 
by Maj Paulus. There was no school or practical training on the operation of an EPW detention 


facility. ; 
Once if Iraq, 2/25 was tasked by the 15" MEU with running the Camp Whitehorse detention 
facility outside of An-Nasiriyah. This assignment began on or around the beginning to mid- 
April 2003. The detention facility initially was supervised by SSgt (b)@) then by Maj (6)6) 
Approximately the end of May, Maj Paulus was assigned as OIC. By all accounts, the detention 
facility both before and during Maj Paulus’ tenure was run professionally and the EPWs were 
well treated. Maj Paulus had been in charge for only 2-3 days when Mr (b)(6) arrived on 3 June 


#2003, 


Sgt Pittman was a guard at the detention facility and had been almost from the beginning of 
2/25’s tasking. LCpl (b)(6) : arrived at Camp Whitehorse a short time Jater and also was 
assigned the duties as guard. Neither Sgt Pittman nor LCpl (b)(6) received any formal 
training in being guards in an EPW detention facility. However, Sgt Pittman’s civilian 
employment is with the ()(6) LCpl (b)(6) Was 
employed with Delta Airlines before his activation. 


With the exception of one witness, LCpl (b)(6) who testified with immunity and pursuant to a plea 
agreement, no one observed any 2/25 Marine maltreat any Iraqi EPWs. LCp(b)6)_ on the other 
hand, testified that Sgt Pittman and he had not only mistreated, abused, and assaulted (b)(6) , 
but also inflicted unwarranted and unprovoked beatings on (b)(6) Every other witness 
who testified was universally pleased with the manner in which the detention facility functioned 
and the way in which the EP Ws, to include (b)(6) , Were treated. 


Regarding the treatment of (b)(6) ‘and his death, the evidence is unconvincing at best as to 
the cause of his death. When (b)(6) entered the detention facility in the evening on 3 June 
2003, he was seemingly healthy and strong, not to mention combative.’ A little more than 48 © 


V Because a verbatim transcript has been prepared, I have not summarized the witnesses’ 
testimony. 
2! Witnesses who testified about the capture of (b)(6) at his residence indicated that no 


force was needed or used. Therefore, any injuries which were later observed during the autopsy 


continued 


es w 


hours later at just after midnight on 6 June 2003, he was dead. (by6) was struck several 
times during his in-processing into the detention facility when on two occasions he grabbed LCpl 
(b)(6) by the wrist.’ Later, to be sure, Sgt Pittman and LCpl (p)@) also struck (b)(6) without 
provocation or justification. What damage and to what extent the earlier blows to the rib cage 
contributed to (py) death is unknown. Also unknown is whether Sgt Pittman’s and LCp! 
(b)(6) assaultive conduct contributed to or even caused his rapid demise. The autopsy revealed 
that (b)(6) 1ad seven (7) broken or cracked ribs, a fractured hyoid bone (a horseshoe shaped 
bone in the throat), and a number of contusions on his torso, arms, and legs. Any one of these 
injunes individually probably would not have caused death. However, combine (b)(6) pre- 
existing medical condition of asthma with the stress of capture, and the injuries, either 
individually or in combination, could have placed (ye) 'n extremis. However, in my view, 
the medical evidence is inconclusive regarding (b)(6) s cause of death. 


One thing is certain. (b)(6) died while in the care and custody of 2/25. The difficulty here, 
from a criminal justice perspective, is assessing culpability to the individual(s) who are 


responsible. 


III. EVIDENCE RELATIVE TO EACH ACCUSED 


A. Maj Paulus 


Maj Paulus is charged with two (2) specifications of willful dereliction of duty (Charge I, 
Specifications 1 and 2) in violation of Art 92, one (1) specification of maltreatment of (b)(6) 
(Charge II, Specification) in violation of Art 93, one (1) specification of making a false official 
statement (Charge III, Specification) in violation of Art 107, one (1) specification of aiding and 
abetting the aggravated assault of (b)(6) Charge IV, Specification) in violation of Art 128, 
and one (1) specification of aiding and abetting the negligent homicide of (b)(6) ‘Charge V, 
Specification) in violation of Art 134. 


The only offense for which I believe probable cause exists is the dereliction of duty charge with 
regards to failing to properly safeguard the physical health, welfare, and treatment of (b)(6) 


continued 
must necessarily have occurred while (b)(6) was in the custody of the 2/25 Marines at Camp 


Whitehorse. 


¥ Interestingly, Maj Paulus does not mention in his unsworn/handwritten statement of 6 
June 2003 (IO Exhibit 10) that (b)(6) was struck at all, let alone in the rib cage, during in- 
processing and specifically denies that this in fact occurred in his swom statement of 13 June 
2003 (IO Exhibit 11). LCp] (6)(6) 10wever, testified consistently with his 6 July 2003 sworn 
statement (IO Exhibit 56) that HM3 (b)6) and Set (b)(6) soth administered blows to the rib 
cage when (p)6) » grabbed LCp] ()6) by the wrist. HM3 (b)(6) #!so does not mention that he 
had to strike @)@) during in-processing. 


a) ww 


alleged in Charge I, Specification 2. However, I believe the evidence supports a negligent 
dereliction of duty rather than a wilful one. There is no credible or reliable evidence to support 


any of the remaining charges and specifications. 


ie Dereliction of Duty as to Iraqi prisoners (Charge I, Specification |) 


The evidence regarding Maj Paulus’ performance as OJC spanned a mere seven (7) days, from 
the time he assumed command of the facility on or about 31 May to 6 June 2003, the day Mr. 
(b)(6) | was found dead. The evidence demonstrated that Maj Paulus had no formal training, or 
even on-the-job training, in running an EPW detention facility. He took over as OIC from Maj 
(by(6) and kept in place the procedures and_policies instituted by Maj (pe) but also 
contiiléd to improve the conditions of the facility as well as the comforts, as meager as they 
were, for the EPWs. Evervone who testified, to include Maj (6) + (Maj Paulus’ Company 
Commander) and LtCol (b)(6) (2/25’s Executive Officer), supported the view that Maj Paulus 
neither authorized nor condoned indiscriminate and malicious treatment of the EPWs. In fact. 
LCpl] (b)(6) testified that Maj Paulus made it clear that EPWs were not to be mistreated. (b)(6) 
added that Maj Paulus was not well-served by his SNCOIC, SSgt (b)(6) who also testified 
under a grant of immunity. According to LCp]l (b)6) SSgt ( (b)(6) gnored Maj Paulus’ clear 
intent and frequently allowed the guards to treat the EPWs more harshly than Maj Paulus would 
have tolerated, even though this “harsh” treatment may not have risen to the level of being 
considered inhumane. With the exception of the arbitrary beatings inflicted upon M1 (b)(6) and 
(b)(6) by Sgt Pittman and LCp] (p)@) no one, not even LCpl (»)@) testified that any other 
EPW was mistreated or subjected to excessive and unnecessary force while Maj Paulus was the 


OIC. 


Accordingly, I find no evidence to support Charge I, Specification 1 there under, which alleges a 
willful dereliction of duty in properly safeguarding all Iraqi EPWs from 15 May to 30 June. 
First, Maj Paulus did not assume command of the detention facility until 31 May and therefore 
could not be held accountable for any mistreatment before that day. Second, the evidence 
regarding his performance of duties focused on the period from 31 May until Mr. 6) death, 
so there was absolutely no evidence presented to support this charge, even if valid, for the time 
after 6 June. Third, and perhaps most importantly, as described above, the evidence was entirely 


a! The maltreatment charge alleged in Charge I] as a violation of Article 93, in my view, is 
so closely related to the dereliction of duty accusation in Specification 2 of Charge I as to be one 
in the same for purposes of analysis. However, because a maltreatment charge under Article 93 
requires some degree of intent as a mens rea, and because I believe Maj Paulus was only 
negligently derelict in not safeguarding (b)6) _I believe the evidence fails to support fully a 
maltreatment violation. Moreover, as discussed more fully below, the evidence may support a 
charge of negligent homicide against Maj Paulus, but for the reasons I.discuss, I do not believe 
that a conviction would be possible and thus, do not recommend any action against Maj Paulus 


on that charge. 


favorable towards Maj Paulus; that he performed his duties diligently and with great care to 
ensure that the EP Ws were treated humanely. 


At this point, it is logical to discuss what, if any, relevance does the so-called “5 0-10” rule have 
with respect to this charge of dereliction of duty. The charge of dereliction of duty, whether it be 
intentional or negligent dereliction, requires as one of its elements that the accused knew or 
reasonably should have known of the duty. In this case, the Government is recommending the 
charge of wilfull dereliction of duty in that Maj Paulus failed to properly safeguard the physical 


health, welfare, and treatment of unknown Iraqi prisoners. 


There is no doubt that Maj Pualus knew what his duty was—to run a detention facility. “While 
the existence of a duty and the accused's knowledge of that duty must be demonstrated by the 
evidence, doing so is generally not difficult.” United States v. Shelly, 19 MJ 325, 328 (CMA 
1985). The Government has clearly proven that Maj Paulus knew that he had the responsibility 
of running the Detention Facility. Even Maj Paulus does not dispute this. But knowing what 
one’s duty is and knowing how to perform the duty are quite different. The issue here is whether 
Maj Paulus knew how to perform his duty as OIC of Camp Whitehorse’s Detention Facility and 


whether he was derelict in that performance. 


There was no evidence presented that would indicate that when Maj Paulus received the 
assignment as OIC, that he was also instructed, either orally or in writing, that he was to provide 
humane treatment to all Iraqi prisoners within his control and custody. While such evidence is 
lacking in the record, one could argue it is implicit within the tasking of being the OIC that Maj 
Paulus knew or should have known that all Iraqi detainees were entitled to humane treatment and 
protection from acts of violence or intimidation. If not implicit, then at least common sense 
would dictate that prisoners are not to be mistreated. Military duties are generally clearly 
assigned, but to the extent that they are not, "common sense and military custom help fill in the 
gaps." Shelly, 19 MJ at 328. In this case, however, we are not left without guidance in this 
area. Article 13, Geneva Convention relative to the Treatment of Prisoners of War (IO Exhibit 
1) (hereinafter simply referred to as “GPW”), provides that all “[p]risoners of war must at all 
times be humanely treated.” In fact, DoD Directive 2310.1 states unequivocally that “[t]he U.S. 
Military Services shall comply with the principles, spirit, and intent of the international law of 
war, both customary and codified, to include the Geneva Conventions.”’ Para. 3.1, DODD 
2310.1 (IO Exhibit 4) (emphasis added); see_also MCRP 4-11.8C, Enemy Prisoners of War and 
Civilian Internees, Ch. II, paragraphs 1 and 2. However, DODD 2310.1 in paragraph 3.2 goes on 
to say that “[t]he U.S. Military Services shall be given the necessary training to ensure they have 
knowledge of their obligations under the Geneva Conventions and as required by DoD Directive 
5100.77 before an assignment to a foreign area where capture or detention of enemy personnel is 


possible.” (Emphasis added). 


It seems self-evident then that before a Marine can be punished for failing to comply with 
Paragraph 3.1 of DODD 2310.1 which requires all Marines to honor “the principles, spirit, and 
intent of the ... Geneva Conventions” it is incumbent upon the command to first meet its 
obligations of providing the requisite training as required in Paragraph 3.2 of DODD 2310.1. 


) 
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Stated another way, the training is a condition precedent before a violation can be punished. In 
this case, the record is devoid of any evidence that indicates that Maj Paulus received the 


mandatory command-sponsored training. 


To be sure, the Government is not recommending that Maj Paulus be charged with violating 
DODD 2310.1 or any provision of the GPW. However, the charge of wilfull dereliction of duty 
as proposed in Charge I, Specification 1, against Maj Paulus all but alleges a violation of the 
Law of War (or war crime). An analysis of the proposed UCMJ charge in this context is so 
closely related to a GPW violation as to make the two indistinguishable for purposes of this 
discussion.” But for the policy against charging U.S. service members with war crimes, the acts 
alleged to have’been committed which form the basis for the dereliction of duty charge could 
easily form the basis for a law of war violation if committed by an enemy combatant. 
Accordingly, an analysis of the GPW and pertinent Marine Corps and DoD Directives is required 
in order to understand what facts are necessary to constitute a dereliction of duty for failing to 
safeguard Iraqi prisoners. Thus, citing various DoD, Marine Corps, or treaty provisions is not 


only appropriate but necessary. 


As indicated above, prior to being deployed, Maj Paulus received no training, at least no recent 
training, in the Law of War, the handling of EP Ws, or the operation of an EPW detention 
facility. DODD 2310.1, para. 3.2, puts the initial onus on the command to provide the critical 
Law of War training. Moreover, DODD 2310.1, para. 1.2, makes the U.S. Army the Executive 
Agent “for the administration of the DoD EPOW Detainee Program” lending further weight to 
the defense argument that Maj Paulus should not even have been put into the position of being 
OIC of the Camp Whitehorse Detention Facility. While one might think that Maj Paulus, as a 
field grade officer, had an affirmative obligation to learn what his duties were as OIC, I could 
find no authority for shifting the burden to the Marine. Nevertheless, the record indicates that 
Maj Paulus’ predecessor, (b)(6) and his senior leadership did seek guidance and 
assistance. Could any have done more to understand the perhaps subtle nuances of running a 
detention facility. Possibly, but the law doesn’t require it. Under the circumstances, I believe 
Maj Paulus did what he could. This does not end the inquiry, however, and automatically clear 
Maj Paulus of any wrongdoing with respect to the treatment of the Iraqi EPWs as a whole. 


“There is no language in Article 92(3) [of the UCMJ] which supports [a] tactical duty-based 
distinction in dereliction-of-duty cases. Moreover, from the very beginning, [the Court has] 
consistently applied a simple-negligence standard in judging nonperformance of military duties 
regardless of the nature of the duty or the status of the person required to perform it. However, 
[the Court has] also held that the factfinder must consider the nature and complexity of the duty 
as part of all the circumstances of the case when applying this simple-negligence standard.” 
United States v. Lawson, 36 MJ 415, 422 (CMA 1993) (citations omitted). 


a Itis DoD Policy that a member of the armed forces who commits an offense that qualifies 
as a “war crime” will be charged under a specific article of the UCMJ. FM 27-10, para. 507(b). 
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Failure to use common sense, together with other factors, may be a basis for sustaining a 
conviction for negligent dereliction of duty. United States v. Lawson, 33 MJ 946, 958 (NMCMR 


1991), aff'd 36 MJ 415 (CMA 1993). As mentioned above, "common sense and military custom 
help fill in the gaps" when there is any doubt in what duties are to be performed. Shelly, 19 MJ 
at 328. In United States v. Dellarosa, 30 M.J. 255 (CMA 1990), the Court upheld the negligent 
dereliction of duty conviction of an enlisted weatherman who inaccurately reported the weather. 
Relying on the defense of ineptitude, the accused argued that he was an inexperienced and 
unseasoned (no pun intended) weatherman not well versed or trained in the use of certain 
meteorological instruments. The Court stated that ‘“[a]ppellant's purported inexperience and 

. tiredness were circumstances to consider in this regard, but they did not legally preclude a 


finding-of negligence.” Dellarosa, 30° MJ at 260. 


“In view of the above, ineptitude as a defense is largely fact-specific, requiring consideration of 
the duty imposed, the abilities and training of the soldier upon whom the duty is imposed, and 
the circumstances in which he is called upon to perform this duty. The factfinder must determine 
whether this defense exists in a particular case.” United States v. Powell, 32 MJ 117, 121 (CMA 
1991) (citations omitted). In Powell, a Marine Officer, who was tried here at Camp Pendleton, 
was charged with a number of counts of dereliction of duty. The tnal court found him guilty of 
some and not guilty of others. The accused relied upon the defense of ineptitude arguing that the 
evidence of record "clearly established" his lack of skill and training in performing his CMS 
duties and the command's lack of support for him in this function. Powell, 32 MJ at 121. The 
Court asserted that it was obvious that the trial judge concluded that the defense of ineptitude 
was justified as to the counts which resulted in acquittal. However, with respect to the counts of 
dereliction which resulted in conviction, the record is equally clear that “the particular duties 
alleged in the specifications were shown at trial not to require great skill, ability, or assistance.” 
Id. Thus the defense of ineptitude was not proven. The lessons learned from the Powell case are 
two-fold. First, if specialized skill is necessary to carry out one’s duties, then lack of training 
and command support is relevant in determining whether an individual is derelict in the 
performance of those duties. Second, even where an accused lacks the specialized skill and 
training required to competently perform one’s assigned duties, negligent dereliction of duty may 
still be proven if the tasks not performed competently are routine, not difficult, or simply a 
matter of common sense. In Powell, the accused was the CMS officer with little to no training. 
The accused was acquitted of those counts which required technical skill and training to perform. 
One function of the accused’s duties was to complete certain documentation. Some of the 
documentation was either falsely completed or inaccurate. Others, the accused simply failed to 
do altogether. Of the documentation specifications alleging dereliction, the accused was 
convicted and the convictions were upheld on appeal because these aspects of his CMS duties 
did not require special skill or training. In other words, it was a matter of common knowledge 
that it is wrong to submit false reports or to simply fail to submit any reports at all. 


MCRP 4-11.8C, Chap. I, para. 4, states that “all individuals in your custody should receive 
humane treatment” and that Marines should apply the “Golden Rule” when handling EP Ws. 
This admonition, of course, emanates from Article 13 of the GPW (IO Exhibit 1). Article 13 
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should be read in conjunction with Article 17 of the GPW which prohibits “physical or mental 
torture . .. [and] other form[s] of coercion.” But what is humane treatment and what is torture or 
coercion? As for Maj Paulus, the analysis boils down to this in my view. He was not trained to 
do the job of running the Detention Facility. From the perspective of one not trained, it may not 
appear to be unreasonable, wrong, or illegal . . . in other words, inhumane or tortuous .. . to 
subject Iraqi prisoners of war to the 50/10 procedure or to apply reasonable physical force to a 
prisoner who is being recalcitrant or disobedient in order to gain immediate comphance with 
orders and directives given by the 2/25 Marine guard force. Against this backdrop is the 2/25 
Combat SOP at page 3-1-5 (IO Exhibit 3) which allows EP Ws to be flex cuffed, blind-folded, 
and gagged during transportation to a detention facility. One justifiably and reasonably could 
conclude that if it is permissible to cuff and blind- fold® a prisoner during transit, that it must not 
. be inhumane or tortuous treatment. The logie would continue that if it is legally acceptable to 
treat an EPW in this way during transit, then it certainly could not be objectionable to treat the 
EPW similarly during captivity at the detention facility. Stated another way, if the treatment is 
considered humane when done in the back of a Humvee it must also be humane if done in the 
detention facility. The GPW does not define humane treatment. However, guidance can be 
found in the authoritative works of Jean S. Pictet, the reporter for the Geneva Conventions who 
provided commentary. In Article 130 of the GPW, in explaining inhumane treatment, Pictet 
states that “the aim of the Convention is certainly to grant prisoners of war in enemy hands a 
protection which will preserve their human dignity and prevent their being brought down to the 
level of animals.” No evidence presented even came close to this definition. 
FM 34-52, Intelligence Interrogation, states on page 1-8 (IO Exhibit 8), that physical torture 
includes “forcing an individual to stand, sit, or kneel in abnormal positions for prolonged 
periods of time.’’ (Emphasis added). Here, there was evidence that some Iraqi EPWs were 
subjected to the 50/10 procedure for as long as 8-10 hours. However, there was no evidence 
even to suggest that any of the EPWs were placed in abnormal positions (akin to those imposed 
upon American EPWs in Vietnam) where severe pain was inflicted. While undoubtedly 
uncomfortable, it is difficult to characterize the 50/10 as inhumane or tortuous even when 
factoring in the Iraqi heat. Certainly, the fact that the prisoners were fed and given water during 
the entire process seriously weakens any argument that the 2/25 guards were intentionally 
inflicting physical or mental] stress upon the EPWs in an inhumane way. 


In addition to condemning inhumane treatment for EPWs, Article 13 of the GPW (IO Exhibit 
28), also proscribes violence of any kind. Specifically it states that “prisoners of war must at all 
times be protected, particularly against acts of violence or intimidation and against insults and 
public curiosity.” What about the occasional use of physical force to obtain immediate 
obedience to orders? Js this appropriate and acceptable within the meaning of Article 13 or does 


af I draw no distinction between the use of a blind fold and the placing of a sandbag over 
an EPW’s head especially since the sandbags were completely porous, see-through, and did not 


restrict one’s breathing. 
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Article 13 absolutely prohibit any offensive or physical violence upon an EPW for whatever 
reason? I have found no case Jaw interpreting this provision of Article 13 and Pictet’s 
commentary also offers no help. If read literally, which I am inclined to do at this point, then it 
would seem that what the 2/25 guards did is in violation of the law of war.’ Two theories of 
criminal liability now need to be addressed to determine whether Maj Paulus can be held 


accountable for the acts of his guards. 


First, Section 501 of FM 27-10 holds a commander responsible for the acts of subordinates when 
the commander ordered the illegal conduct or “has actual knowledge, or should have knowledge, 
through reports received by him or through other means, that troops or other persons subject to 
his control are about to commit or have committed a war crime and he fails to take. the necessary 
.. and responsible steps to instiré compliance with the law of war or to punish violators thereof.” 
This is known as the Yamashita standard. United States v. Tomoyuki Yamashita, Military 
Commission Appointed by Paragraph 24, Special Orders 110, Hq. U.S. Army Forces Western 
Pacific, 1 Oct. 1945. Despite this policy, it is questionable whether a commander could be held 
liable in a domestic court-martial for the unlawful acts of subordinates based on the Yamashita 
“should have known” standard, since it is DoD policy that U.S. servicemen be tried in courts- 
martial rather than in international war-crime forums and there is no separate crime of command 
responsibility or theory of liability, such as conspiracy, for command responsibility under the 
UCMJ. Accordingly, it appears that a prosecutor in a domestic court-martial must establish 
actual knowledge on the part of the commander to be liable for the acts of subordinates. United 
States v. Calley, 46 CMR 1131 (ACMR 1973); United States v. Medina, CM 427162 (ACMR 
1971). There was no evidence presented that hinted let alone showed that Maj Paulus ordered 
his guards to strike or physically abuse any prisoner when they stepped out of line or that he 


knew that they were doing so. 


This leaves us with the possible lesser included offense of negligent dereliction of duty as the 
second theory of liability. If Maj Paulus did not know that his guards were using physical 
violence at times, the argument can be made that he was negligently derelict in the performance 
of his duties. As the OIC, it could be argued that it was incumbent upon him to ascertain what 
was being done to those prisoners who refused to comply with orders and directions. He would 
be derelict if he failed to do this or simply ignored what was going on within his detention 
facility as it related to the treatment of the EPWs. This is not some specialized skill that he 
needed to be taught or required training in order to perform competently as in the Powell case. 
However, this begs the next question. What if Maj Paulus observed the offending treatment but 
did not know that it was in violation of the GPW. Here is where I believe that some prior 
training would be required before Maj Paulus could be held accountable. 


y When EPWs, who also are subject to the UCM] while confined, violate orders and 
directions, the remedy is not to use physical force to obtain compliance but to employ the penal 
and disciplinary sanctions available under the Geneva Convention, Articles 82-90. See also FM 


27-10, Sections 158-166. 
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As indicated above, DODD 2310.1, para. 3.2, makes the Services responsible for providing the 
necessary training to the troops to “ensure they have knowledge of their obligations under the 
Geneva Conventions.” Had Maj Paulus received this training he most assuredly would have 
known that it was a violation to strike an EPW for any reason even if it was in direct response to 
disobedient conduct and done to gain compliance. It may not be readily apparent to the untrained 
eye that the Marine guards’ conduct was unlawful. Bear in mind that the evidence demonstrated 
that no guard indiscriminately struck prisoners just for fun or renrisal (except. as LCo] (6)6) 
testified, that Sgt Pittman and he did so with respect to :(b)(6) and, on 
those occasions when force was used, it was always in response to an EPW’s disobedience and 
never excessive. Under these circumstances, an untrained individual might conclude that it was 
entirely appropriate and even condone its use. If this were the case, then Maj Paulus could 
hardly be said to be derelict for allowing it to occur. 


However, even still, the evidence showed, based upon the testimony of LCp! (b)(6) Ione, that Maj 
Paulus expressed his intent clearly to the guards that all EPWs were to be treated humanely. 
Furthermore, the evidence also showed, again based upon the testimony of LCp (b)(6) that Maj 
Paulus was not present when Set Pittman and he indiscriminately abused Mr. (b)(6) 

(b)(6) Finally, as LCpl(b)(6) :estified, Maj Paulus was not well-served by SSgt (6)(6) 

his SNCOIC, who allowed the guards to exert more pressure and force upon the EP Ws than what 


Maj Paulus would have allowed. 


Given this analysis and the state of the evidence, it seems to me that there is little to no evidence 
to support Charge I, Specification 1, as it relates to dereliction of duty in failing to properly 
safeguard unknown Iraqi prisoners to include (b)(6) - However, with respect to Charge 
I, Specification 2, as it relates to safeguarding the health, welfare, and treatment of Mr. (b)(6) 


my conclusion is different. 


2. Dereliction of Duty as to (b)(6) (Charge I, Specification 2) 


Regarding (by) the evidence is different in degree and quality. The facts lending support 
to this allegation all occurred on 5 June 2003. On this day, (b)(6) was exhibiting very 
unusual behavior. He was very lethargic, slow, and at times would not even move at all. He was 
not eating and drinking almost nothing. Some witnesses even noticed that he was having some 
difficulty breathing. He had defecated himself three times and his feces covered most of his 
body and clothing. When made to stand, he appeared to have intentionally thrown himself twice 
into the concertina wire inside the holding building where he was housed. This, according to Maj 
(b)(6) .° Because of the putrid odor caused by (b)(6) defecation and the associated health 


r 


a However, :(b)(6) , who did not testify, but whose unswom Results of Interview 


(“ROI”) (IO Exhibit 26a) was admitted only as to Sgt Pittman and LCpl 6) described 
the events differently. He indicated that (b)(6) fell into the concertina wire with his arms at 


continued 
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risks with keeping him in close proximity to other EPWs and Marine guards, Maj Paulus ordered 
that he be removed from the holding building and taken outside to the holding pen. Maj Paulus 
also ordered that (6) clothing be removed from him and burned. 
LCpl py ¢6) received the order to get (b)@6) » now naked, out of the building. LCp!| 
(b)(6) . was having a lot of trouble in moving (b)(6) ,a fairly large man to begin with and 
who was nothing but dead weight at this point. LCp] (b)(6) was finding it difficult to get a 
grip on (b)(6) because of the sweat compounded by the teces that covered his body. 
Frustrated by the task and offended by the horrendous smell, LCpl (b)@6) z tumed to Maj 
Paulus for help. Maj Paulus told LCp1 (b)(6) to “drag him by the neck.” All witnesses who 
were present when what has been‘ called “‘the dragging incident” occurred and who testified 
(SSgt (p)6) and Maj (b)@6) described what happened next in similar fashion. Both 
gti, and Maj 6 testified that LCp] (b)(6) : did not drag (b)6) out by 
the neck or tnroat.” Rather, he carefully placed one hand under his head. The other hand was 
cupped around (b)@6) chin.!° LCp! (by6) : then painstakingly dragged (b)(6) 
approximately 20-30 feet to the outside holding pens and laid him down. This occurred at 
approximately 1600-1700 hours. HM3 (b)(6). was called to examine (b)(6) and reported to 
Maj Paulus that (b)6) : either had a mild heart attack or was faking it. Despite the opinion, |! 
Maj Paulus allowed (b)(6) to remain lying naked outside in the sun and heat for the rest of 
the day and into the night. Shortly after midnight, (b)(6) was found dead. 
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his side and made no effort to break his fall or catch himself. This description does not coincide 
with the conclusion that (b)6) purposefully threw himself into the wire. NOTE: LCp] 
(b)(6) ‘ROI may not be considered against Maj Paulus. LCp] (b)(6) also made a sworn 
statement (IO Exhibit 26), which may be considered against Maj Paulus, and it essentially echoes 
what was contained in his unsworn statement on this topic, however, his description was not as 


detailed. 


2 Maj Paulus, however. in his 13 June swom statement (IO Exhibit 11) indicates that LCp)} 


(b)(6) . dragged (b)(6) by the throat. 


as LCpl (b)(6) ‘, who did not testify, made a sworn statement on 16 June 2003 (IO 


Exhibit 14) in which he described the manner in which he transported (b)(6) . His version 
was consistent with SSgt (py6) and Maj (b)(6) However, LCp]l (b)(6) : did 
mention that he struck | b)(6) in the stomach, something that no one who testified at the 


Article 32 said that they witnessed. 


_ 1 Maj Paulus’s 6 June statement (IO Exhibit 10) indicates that he believed from the 
beginning that (b)@) s unwillingness to comply with simple directions was the product of 
his stubbornness and deliberate refusal, not because (b)(6) was physically unable to do. This 
mindset, if true, guided Maj Paulus is his course of conduct towards (b)(6) 
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The legal analysis above with respect to Specification 1 is equally applicable here and therefore 
will not be repeated. While Maj Paulus did not receive any training whatsoever in running an 
EPW camp, none was needed to recognize what one’s duties may have been with respect to Mr. 
(b)(6) on 5 June 2003. By any objective standard, clearly something was very wrong with Mr. 
Even one not medically trained would have recognized this. Granted, Mr. (b)(6) 

presented a very challenging set of circumstances for Maj Paulus. (66) had defecated 
himself and needed clean clothing to wear. Understandably, Maj Paulus was reluctant to provide 
clean clothing, which was in rather limited supply, out of fear that (b)@6) » would again soil 
himself, which proved to be the case. However, while extra clothing may have been lacking, 
there 1s no evidence that Maj Paulus made any effort to locate clean garments either from the . 
local populace or elsewhere. Moreover, once Maj Paulus made the decision to remove Mr. . 

~ = (bY) from the holding building, no thought apparently was given to using a stretcher (which 

were available) to move him, rather than having LCpl (b)(6) drag his naked body over a 

very rough surface. Similarly, there also appeared to be no thought in placing (b)(6) 

somewhere else other than outside in the hot sun. Finally, when HM3 (b)(6) a corpsman, 

opined that (b)(6) may possibly have suffered a mild heart attack, Maj Paulus did nothing, 

not even suggest that a medical doctor take a look and provide a second opinion. 


Taken together, I believe these facts demonstrate that Maj Paulus was negligently (not wilfully) 
derelict in failing to safeguard (p)(6) welfare and health. 


oe Maltreatment of (p)@6) ' (Charge II, Specification) 


There are two elements to this offense: 1) that a certain person was subject to the orders of the 
accused; and, 2) that the accused was cruel toward, or oppressed, or maltreated that person. 


Maltreatment is a general intent crime. United States v.Hanson, 30 MJ 1 198, 1201 (AFCMR 
1990); United States v. Piatt, 17 M.J. 442, 445 (C.M.A.1984); United States v. Welsh, 15 C.M.R. 
573, 574 (N.B.R.1954). The intent which establishes the offense in this case is contained in the 
language and actions which were expressed, regardless of any intent the appellant may have 
subjectively possessed. See United States v. Gilluly, 13 U.S.C.M.A. 458, 461, 32 CMR. 458, 
461 (1963). The essence of the offense is not necessanily dependent on what a military superior 
may intend by words or acts. The offense occurs when the treatment, viewed objectively, results 
in physical or mental pain or suffering and is abusive or otherwise unwarranted, unjustified and 


12s The record indicates that much was going on at Camp Whitehorse on 5 June 2003. First, 
a high profile prisoner, (b)(6) , Was arriving and preparations had to be made to accept 
him. Second, intel had been received that the sheik’s Supporters were gathering in great numbers 
and were going to attack the camp or stage a massive protest. Preparations had to be made to 
repel them. While I understand that Maj Paulus most likely was preoccupied with the sheik, I 
nevertheless believe that only the slightest amount of attention to (b)(6) and his condition 
was necessary to recognize that he needed some medical care. 
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unnecessary for any lawful purpose. MCM, Part IV, paragraph 17c(2) (1984); DA Pamphlet 27- 
9, Military Judges' Benchbook, paragraph 3-31b, Change 1 (15 February 1985). It has been 
observed that "the offense of maltreatment must be real, although not necessarily physical, cruel 
or inhuman and the act or acts alleged must be toward a person subject to orders of the accused." 
United States v. Finch, 22 C.M.R. 698, 701 (N.B.R.1956). 


Although closely related to Charge I, Specification 2, as indicated above, and even though a 
close call, I do not believe that the facts demonstrate that Maj Paulus intentionally maltreated 
(b)(6) with the degree of thought necessary to make out this offense. 


4. False Official Statement (Charge III, Specification) 


On 6 June 2003, after (b)(6) body was discovered, Maj Paulus and his company 
commander, Maj (b)(6) _» got together and agreed that it would be good idea for everyone 
involved to prepare a written statement to facilitate the inevitable and certain investi gation. Maj 
Paulus also prepared a written statement which was given to Maj (b)(6) and ultimately to the 
NCIS. In the written statement, Maj Paulus stated that “[b]eatings are neither authorized nor 
tolerated.” It is this statement which forms the basis for the false official statement accusation. 


There are four elements to this offense: 1) that the accused made a certain official statement; 2) 
that the statement was false; 3) that the accused knew the statement to be false at the time of 
making it; and, 4) that the false statement was made with intent to deceive. 


Other than the first element, the government has failed to prove any of the other elements. As far 
as Maj Paulus was concerned, the statement was not false nor did he know or believe it to be 
false. The witness testimony amply demonstrated that Maj Paulus set the proper tone upon 
becoming the OIC on how EPWs were to be treated. He met with the guards and conveyed his 
intent to them that EPWs were to be treated humanely. As far as the evidence of record 
indicates, Maj Paulus was unaware that SSgtp)6) allowed the guards greater latitude in 
handling EPWs than Maj Paulus would have permitted. Moreover, Maj Paulus was completely 
in the dark that Sgt Pittman and LCpl (p)@) 2adly abused (b)(6) 1 and the sheik, (b)6) 


5: Aggravated Assault on (b)(6) (Charge IV, Specification) and 


Negligent Homicide (Charge V, Specification) 


These two offenses, in essence, allege the same conduct and for all intents and purposes ought to 
be considered together. It is alleged in both Charges that Maj Paulus aided and abetted LCpl 


(b)(6) in the assault and in the negligent homicide of (b)(6) 


There are four elements to aggravated assault: 1) That the accused did bodily harm to a certain 
person; 2) that the accused did so with a certain force; 3) that the bodily harm was done with 
unlawful force or violence; and 4) that the force was used in a manner likely to produce death or 


grievous bodily harm. 
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There are five elements to negligent homicide: 1) that a certain person is dead; 2) that this death 
resulted from the act or failure to act of the accused; 3) that the killing by the accused was 
unlawful; 4) that act or failure to act of the accused which caused death amounted to simple 
negligence; and, 5) that under the circumstances, the conduct of the accused was to the prejudice 
of good order and discipline or was of nature to bring discredit upon the armed forces. 


An aider and abettor of an offense is equally guilty of the offense as one who commits it directly 
and may be punished to the same extent. See Art. 77.b(1), UCMJ. An aider and abettor is one 
who assists, encourages, advises, counsel, or commands another in the commission of an offense. 
See 77.b(2)(b). “In some circumstances, inaction may make one liable as a party, where there is 


a duty tovact.”” See Art. 77.b(2)(b) (ii). 


All of the facts related to these two offenses arise from the so-called “dragging incident” on 5 


June 2003 by LCpl] (py) . As mentioned above, it was Maj Paulus who ordered LCpl 
(b)(6) to drag (6) out of the holding building to the outside holding pen. The 
language in the charge inaicates that Maj Paulus ordered LCpl (b)(6) .to drag ()@) by 


the throat or neck, a means likely to produce his death or grievous bodily harm. Admittedly, 
some support for this description can be found in the written statement submitted by Maj Paulus 
(10 Exhibit 11). However, the sworn testimony presented during the Article 32 hearing was 
entirely contrary to this. Everyone who testified stated that LCpl (b)(6) exhibited great care 
in cradling (b)(6) head from behind and on his chin when moving him to the outside 
holding pen. No one witnessed LCpl (6) grab or drag (6) by the throat.'? Based 
upon this testimony, it cannot be said that LCpl (b)(6) .committed an aggravated assault 
upoN (b)(6) and thus, neither did Maj Paulus as an aider and abettor. 


Ly As alluded to above, there is conflicting versions of what happened. There is the version 
that appears in the written statements, some of which were obtained by NCIS. The defense has 
attacked the NCIS statments and the techniques NCIS employed to obtain these statements. 
Virtually every witness who testified disagreed to some degree with the accuracy of their written 
and signed statement. This is not a new or novel complaint. I have heard defense counsel raise 
this issue many times over during my career. What is different about this allegation is that 2/25's 
executive officer, LtCo (b)(6) a former prosecutor in his civilian career, also believes the 
complaints to be true and has been quite vocal about expressing his disgust with NCIS. The 
point to this discussion is this. While the written statements may back up the Government’s case 
that LCp] (b)@) . dragged (b)(6) by the throat as ordered by Maj Paulus, it appears that 
many, if not all, of the percipient witnesses either have recanted this version or are willing to do 
so, thus creating credibility problems for the Government. Under oath and in court, the same 
witnesses will describe the “dragging incident” as careful and compassionate under the 
circumstances. Accordingly, the written statements will offer no help to the Government except 
to impeach the veracity of the very witnesses it will need during its case-in-chief to establish the 
facts necessary to survive a motion for a finding of not guilty in accordance with RCM 917. 
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The Government’s pathologist expert, LTCOL (b)6) U.S. Army, opined that (b)(6) 

died of strangulation. She testified that upon autopsy, she discovered that (b)(6) had a 
broken hyoid bone, a U-shaped bone that sits atop of the windpipe. She explained that it takes 
forceful pressure directly to the hyoid bone to break it. LTCOL (b)(6) further opined that 
the fractured hyoid bone caused swelling to the windvive which eventually and completely 
obstructed the flow of oxygen to the lungs causing (b)(6) ‘death. The defense called its 
own expert pathologist, (b)(6) He agreed that it would take direct pressure with sufficient 
force to break the hyoid bone. He disagreed however, that death was caused by strangulation as 
a result of the fractured hyoid bone. (b)6) opined that based upon the autopsy performed 
by LTCOL (b)6) he could not make a cause of death determination with any degree of 
medical certainty.” LCdr (b)(6) 2/25's battalion surgeon, also testified. He is an emergency 
room doctor itt his civilian life. He concurred with (by) and opined that it is just as likely 
(b)(6) died because of a severe asthma attack. '* 


LTCOL (b)6) also stated that the hyoid bone would not have fractured if LCp! (b)6) 

moved . (b)(6) not by throat, but in the manner described by witnesses, that is, with one hand 
behind head and one hand cupped around the chin. Interestingly, LCp] (b)(6) testified that, in a fit 
of frustration when (p)(6) refused or was unable to comply with direcuons. he forcefully 
grabbed (b)@6) around the throat and yelled at him.!> Later, after (b)(6) was found dead 
and the rumors were swirling around the camp that he had a broken neck, LCpl (b)(6) Vas 
concemed enough to ask Cdr(b)(6) __, the other 2/25 battalion surgeon. if his actions could have 
caused (b)(6) 3 death. Consequently, if you accept LTCOL (b)@6) medical opinion 
that it was the broken hyoid bone that lead to the swollen windpipe which eventually lead to 
death, then it seems far more likely that LCpl (hy). admitted conduct broke the hyoid bone than 
did LCpl (b)@6) conduct. And if you accept that, then neither LCpl (b)(6) -nor Maj 
Paulus are directly responsible for (y@) death as alleged in Charge V and the 
Specification thereunder. 


But what about leaving (b)(6) outside in the hot sun, naked, and in obvious distress? Could 
it be argued that Maj Paulus had a duty to act to prevent his death and by failing to do so, he 
negligently caused it. In United States v Russell, 3 USCMA 696, 14 CMR 114 (1954), the court 


stated, "Negligent homicide is an unlawful killing resulting from_simple negligence." (Emphasis 
added). “ Simple negligence is the absence of due care, that is, an act or omission of a person 
who is under a duty to use due care which exhibits a lack of that degree of care of the safety of 


1Y (6)(6) ; medical history, as provided by his brother (IO Exhibit 40), revealed that he 
suffered from asthma. According to LCdr (6) extreme stress, such as may be brought on 
by capture, coupled with the dusty Iraqi environment, could very likely trigger an asthma attack, 


that left untreated, could result in death. 


13! In LCp! (66) sworn statement of 6 July 2003 (IO Exhibit 17), he admits only to 


grabbing (p)6) by the neck for two seconds. 
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others which a reasonably careful person would have exercised under the same or similar 
circumstances.” See MCM Part IV, para. 85.b. MCM Part IV, para. 85.c.(2); see also United 
States v. Riley, 58 MJ 305, 310 (CAAF 2003); United States v. Robertson, 37 MJ 432, 438 
(CMA 1993). “However, not every homicide caused by an act or omission is negligently caused 
so as to fal] under criminal sanction. Criminal sanctions are imposed only if the person 
committing the act is under a duty to use due care, and the act itself exhibits a lack of that degree 
of care for the safety of others which a reasonably prudent man would have exercised under the 
circumstances.” United States v. Gargus, 22 MJ 861 (ACMR 1986); see also United States v. 
Mitchell, 12 M.J. 1015, 1017 (ACMR), pet. denied, 14 M.J. 215 (C.M.A.1982). 


Maj Paulus was not specifically charged with negligently causing (b)(6) death by failing to 
~ exercise “that degree of care for [his] safety - - - which a reasonably prudent man would have 
exercised under the circumstances.” However, I believe that it was fairly encompassed within 
the language of Charge V and the Specification thereunder to have reasonably put Maj Paulus on 
notice that he may have to defend against that specific nuance of the allegation. Moreover. it 
came out in testimony of the witnesses that had certain reasonable steps been taken, (b)(6) 

death possibly could have been prevented. In other words, since Maj Paulus had the duty to 
protect (by(6) , and failed to do so, he arguably could be held criminally liable for his death 
under a negligent homicide theory. However, despite this available potential option, I believe 
one fatal flaw exists in the Government’s case and that is being able to present credible and 
reliable medical testimony regarding the cause of death. 


In my opinion, the Government’s expert pathologist, LTCOL (b)(6) left much to be desired 
as a witness and expert. She was equivocal at times and easily flustered when confronted with 
potentially embarrassing oversights, such as 1) using a boilerplate template for her autopsy report 
and failing to edit it to accurately reflect (b)(6) autopsy; 2) not photographing the broken 
hyoid bone, which, in her opinion, was the mechanism that directly lead to death; and 3) 
representing in her curriculum vitae that she is entitled to wear the Combat V device on her 
Bronze Star when, in fact, she may not. Moreover, no laboratory tests on (b)(6) bodily 
fluids could be performed because the ice chest in which they were being stored for transit back 
to Germany was left on the tarmac in the hot Iraqi sun and literally exploded from the expanding 
gases inside. The lack of reliable medical evidence leaves in doubt the true cause of death or 
whether intervening and unforeseen criminal acts by others (i.e., Sgt Pittman and LCpl(b)(6) may 
have been the cause of (p)@) death. The other factor to consider when deciding wnetner 
Maj Paulus was negligently complicit in causing (b)(6) death, is the other very important 
activities going on within Camp Whitehorse which demanded his attention, specifically, the 
arrival of the (pg) and the anticipated attack of the camp by his supporters. Having been 
distracted by the impending confrontation with the attackers, Maj Paulus’ attention naturally was 
diverted away from (p)@) leaving him very little time for reflection and consideration of 


what to do with (6) 


The bottom line is this, while I believe that the Government barely made out a prima facie case 
for negligent homicide on the basis that Maj Paulus failed to exercise due care in getting Mr. 
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(b)(6) some medical] treatment, I think the Government would be hard pressed to gain a 
conviction at a court-martial given the state of the evidence as summarized immediately above. 


6. Disposition Recommendation 


I recommend that Maj Paulus be offered non-judicial punishment for negligent dereliction of 
duty with respect to failing to safeguard the physical health, welfare, and treatment of (b)(6) 
While Maj Paulus’ derelict conduct resulted in the death of a human being, certainly an 
aggravating factor, I believe his conduct is mitigated by the fact that he was preoccupied with the 
security of the camp following the intelligence that (b)(6) supporters were planning to 
possibly stage an attack combined with the favorable positive evidence of the steps he took to 
ensure the EPWs' were gefierally tréatéd Well. For the reasons stated above, I do not believe 
there is reasonable grounds to believe that Maj Paulus committed any of the remaining charges 
and thus, I recommend no disciplinary action be taken against him for those offenses. 


B. Set Pittman 


Sgt Pittman is charged with two (2) specifications of willful dereliction of duty (Charge I, 
Specifications 1 and 2) in violation of Art 92, and five (5) specifications of assault consummated 
by a battery by striking unknown Iraqi prisoners, (b)(6) and the (6) brothers 
(Charge II, Specifications 1-5) in violation of Art 128. 


I believe probable cause exists for both willful dereliction of duty charges alleged in Charge I, 
Specifications 1 and 2. I also find that the evidence supports probable cause to believe that Sgt 
Pittman assaulted (6 . and (b)@6) as alleged in Charge II, Specifications 1 and 2. 
However, I find no credible or reliable evidence to support the remainin g assault specifications 
regarding the (b)(6) brothers alleged in Charge II, Specifications 3-5. 


1. Dereliction of Duty as to Iraqi Prisoners (Charge I, Specification 1) 


I will not repeat the legal discussion regarding dereliction of duty recited above as it relates to 
the fact-specific events presented in this Article 32. As far as Sgt Pittman is concerned, the fine 
legal nuances associated with being derelict based upon having received specialized training is 
wholly irrelevant. The facts demonstrate that Sgt Pittman intentionally beat and struck (b)(6) 

(b)(6) and (b)(6) for no reason . . . and this form of misconduct takes no formal training or 


education to know or understand that it is completely wrong and illegal. 


The charge of willful dereliction of duty has three elements: 1) that the accused had certain 
duties; 2) that the accused knew or reasonably should have known of the duties; and, 3) that the 
accused was willfully derelict in the performance of those duties. The first two elements are 
easily proven and not contested by Sgt Pittman. The third element is where the battle will lie 
principally because the evidence supporting this last element rests entirely upon the testimony of 


one individual, LCp! (b)(6) 
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Sgt Pittman was assigned as a detention facility guard almost from the very outset of 2/25 having 
received the mission of running the Camp Whitehorse detention facility. Set Pittman was chosen 
to be a guard, in large part because of his civilian employment as (b)6) with the 
(b)(6) There appears to be no impropriety by Sgt Pittman until on or about 
3 June 2003, when Mr. (b)6) arrived at the facility. Two days later on 5 June 2003, Sheik 

(b)(6) arrived at the camp. According to LCpl (p)@) Sgt Pittman and he repeatedly struck the 
sheik in an unprovoked attack and Sgt Pittman twice struck Mr. (b)(@) who was hooded and flex- 


cuffed behind the back. 


In addition to this very abusive conduct, several 2/25 Marines, who did not testify, but whose 
sworn statements were admitted, indicated that Sgt Pittman was often observed treating EPWs in 
arough fashion. For éxample; Sgt Pittman was seen pulling EPWs (who were hooded and flex- 
cuffed from behind) from the back of Humvees causing them to fall several feet to the ground. 
The potential for injury was present. Certainly there was a better way to extract these EPWs 
from the vehicle that would have been more appropriate and less likely to cause injury.'® See 
Swom statement of LCp] ig) of 24 June 2003 (IO Exhibit 24). 


This malicious conduct clearly satisfies the third and final element of the offense. It was 
intentional, thus willful. Since Sgt Pittman was charged with safeguarding the prisoners, the 
charge of dereliction of duty, as alleged in the Specifications, is complete. 


I recommend that Specification 1 under Charge I be modified as follows: 1) that the dates “from 
on or about mid-April 2003 to on or about 5 June 2003" be substituted for the dates originally 
alleged “from about 1 April 2003 to about 30 June 2003"; 2) that (b)(6) be added as an 
alleged victim so that the Specification reads, (py) and unknown Iraqi prisoners.” 
These changes, in my opinion, are minor, supported by the evidence, and sufficiently covered by 
the Specification as originally alleged so as not to require repreferral of the Specification nor 
reopening the Article 32, especially if the command is considering referral to a general court- 
martial. With respect to Specification 2 under Charge I, I recommend that the dates of the 
offense include “from on or about 3 June 2003 to on or about 5 June 2003” vice “from about 4 


June 2003” as originally alleged. 


16! There was no evidence that any of the EPWs removed from Humvees in this manner 
suffered any injuries. The rea] meaning behind this evidence is that it demonstrates how 
callously Sgt Pittman treated the EPWs and provides some insight into his character. 
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2. Assaults on (b)(6) _and (b)(6) (Charge IJ, Specifications | and 
2) 
LCol mye) estified that Sgt Pittman, Sgt ()(6) _ '? and he were tasked with moving Sheik 


(b)(6) from the building where the sheik was initially placed to the south holding building. 
Once they got the sheik inside the holding building, the three of them began to hit and kick the 
sheik in the arms an legs for no reason other than pure retribution. This lasted 20 to 30 minutes 


and occurred on 5 June 2003. 


On 4 June 2003 during the 0400-0800 shift, LCpl (pyg) ‘estified that he was ordered by Sgt 
Pittman to awaken (b)@6) and the (p)@) LCp ()@) applied blows to the 
meaty portions of legs and arms of the brothers to get them to stand on their feet. (b)(6) 
presented more of a challenge. He simply would not comply. Consequently, LCpl (py) kicked 
him, used a significant degree of force in applying a pressure point behind the ear, and when this 
did not work, simply just picked him up. (b)6) was staggering and moaning and, at one 
point, got tangled in the concertina wire, requiring Sgt Pittman and LCpl (p)@) 0 extract him. 
(b)(6) was hooded and cuffed behind the back. Sgt Pittman then gave (b)(6) » a backhand 
to the chest causing him to stumble back. ()(6) muttered “why, why, why... my 
children.” Sgt Pittman, in response, stated “what about the children of the soldiers in the 507 
ambush.” Then, LCpl (pg) saw Sgt Pittman land a karate kick to (b)(6) chest.'® This 
summarizes the essential facts that support the allegations in Specifications 1 and 2 of Charge II. 


There are only two elements for the offense of assault consummated by a battery. They are: 1) 
that the accused did bodily harm to a certain person; and, 2) that the bodily harm was done with 
unlawful force or violence. “Bodily harm” is defined as any offensive touching of another, 


however slight. See Art. 128.c.(1)(a). 


Clearly, the assaults upon the sheik and (b)@6) caused bodily harm, as that term is defined, 
and were done with unlawful force or violence. There was no excuse or legal justification for 


Sgt Pittman’s conduct... absolutely none. 


uu Sgt .(6)(6)_ ~~ was not the subject of this Article 32 and it is my understanding that he 
was pending a special court-martial which, at the time of this Article 32, was being considered 
for dismissal or withdrawal of the charges. Whether the command wants to revisit that decision 
based upon the testimony of LCp](b)(6). is beyond the scope of this report. 


oo LCpl(py@) did not see the beginning, or wind up, of this kick. He only saw it land. So he 
cannot sav what (b)(6) 1 may have done, if anything, to provoke the kick. I will emphasize 
that (b)(6) was hooded and cuffed so it is difficult to comprehend a scenario that would 


justify Sgt Pittman’s move as self-defensive. 
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There is absolutely no evidence that Sgt Pittman assaulted the (b)(6) as Charged in 
Specifications 3-5 of Charge II. In fact, the brothers identified LCp] (b)(6) N a photographic line- 
up as the individual who struck them. See IO Exhibits 20, 21, and 22. 


3. Disposition Recommendation 


I recommend that Sgt Pittman be taken to a special court-martial for two specifications of willful 


dereliction of duty as to (b)@6) in failing to safeguard their physical 
health welfare, and treatment, tor two specifications of maltreatment of ()6) and Mr. 
(b)(6) and two specifications of assault consummated by a battery upon (b)(6) and 


‘(b)(6) ; 

There is one caveat. As mentioned above, there is one, and only witness, to these events 
regarding Sgt Pittman and his cruelty towards (b)@6) and that, of course, 
is LCp! (6) |The Government’s entire case possibly may rest upon LCp (b)(6) Legally, this is 
sufficient. Factually, if the any of the charges are referred to a court-martial, whether the trier of 
fact would be willing to rest a conviction upon the word of one individual is entirely a different 
matter. 


I found LCpl (b)(6) to be credible and his testimony sufficiently detailed to prove the case against 
Sgt Pittman bevond a reasonable doubt. However, the government will have to contend with the 
fact that LCp](b)(6) has made inconsistent statements minimizing his and others’ conduct or 
outnght denying that unprovoked physical violence ever occurred against an EPW. See LCpl 
-(b)(6); sworn statment of 6 July 2003 (IO Exhibit 17). Nonetheless, in such a high profile case, 
the command must fully understand that the prosecution would stand or fall upon the testimony 
of just one witness and be prepared for the risks and potentiality for an acquittal. LCpl (b)6) was 
charged with some very serious offenses and, by his own admission, his testimony revealed that 
he had committed other offenses not listed in his charge sheet, such as, the assault upon (b)@6): 
(b)(6) and possibly the negligent homicide of (by) He cut a deal with the Government 
to cooperate against his co-accuseds and in exchange, he received NJP and was reduced to PFC, 
an extremely lenient “sentence” for his admitted conduct. Any defense attorney worth his/her 


Le The prosecution did not originally charge Sgt Pittman with maltreatment in violation of 
Article 93, but I find the facts amply support such a charge. 


20 LCpl (©)6) also testified that Sgt (6)(6) _ also was present and participated in the 
beating of the (pg). Sgt (b)@) did not testify on the advice of counsel. Whether Set 

(b)(6) is available as a witness now or will be later may be an important factor in 
determining whether there is sufficient credible and reliable evidence to go forward on either the 
dereliction or especially the assault charges. Without knowing what Sgt (6)@6) will say or 
whether he will corroborate or refute LCpl -(b)(6)_ testimony, it is difficult to assess the true 
strength of the Government’s case. 
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salt would have a field day cross-examining LCpl()6)_ ust on the deal that he negotiated Jet 
alone the facts of the case. I’m certain that LCp] (b)(6) credibility would, at the very least, be 
shaken, perhaps not destroyed, but shaken. Whether his veracity would be damaged enough to 


create reasonable doubt is anyone’s guess. 


] recognize that there are some that might argue that his conduct warrants treatment at a general 
court-martial, especially since it was intentional and malicious, and with respect to (b)(6) 

may have contributed to his death.” I wrestled with which forum was most appropriate to 
resolve these offenses and came down on the side of the lesser forum primarily because of a 
proportionality concern. What I mean is this: LCp](b)6) vas allowed to resolve his case at an 
NJP. His conduct was every bit as egregious as Set Pittman’s and possibly worse, since he 
confessed that he put-a strong choke hold on-Mr.-(b)(6) and was later concerned that this may 
have lead to the man’s death. I understand that LCp. (pg) vas willing to step up and cooperate, 
something Sgt Pittman did not do, and that this act ot contrition is worth something. Was his 
assistance worth pleading his case down to an NJP was not my call to make and I make no 
judgments whether it was the right thing to do. However, from an outsider’s perspective, 
members on a court-martial may be incensed that LCpl (b)(6) 2ceived such a charitable deal while 
Sgt Pittman who is “less” culpable is being subjected to the most serious forum and potentially 


facing many years in prison. 


Given that the Government’s case literally depends upon one witness, a witness who has every 
motivation to curry and remain in favor with the Government, and because when considered 
objectively, what Sgt Pittman did, while bad, is not so bad to warrant the most serious treatment 
at a general court-martial, I recommend a special court-martial as the most appropriate forum. 


Cc LCpl (b)6) 


LCpl (b)(6) is charged in Charge I with one Specification of willful dereliction of duty, in 
violation of Article 92, one Specification under Charge II with maltreatment, in violation of 
Article 93, three specifications of aggravated assault or assault consummated by a battering 
under Charge III, in violation of Article 128, and in Charge IV, one specification of negligent 
homicide in violation of Article 134. All of the preferred charges and specifications surround the 
5 June 2003 “dragging incident” of (b)(6) As J have adequately summarized this event and 
LCpl! (b)@) ‘ involvement in it above, I will not do so again here. Suffice it to say, that I 
found no credible or reliable evidence to support any of the charges. In fact, the testimony that 


au If a general court-martial is contemplated, the Article 32 will have to be reopened to 
consider the additional charge of maltreatment if the command wants to include this offense. 
Because the underlying conduct supporting the maltreatment violation is so closely related to the 
dereliction of duty offenses and the assaults, ] would recommend against reopening the Article 
32 for this reason alone because it is quite possible that the offenses are multiplicious for 


sentencing as well as findings. 
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was received tended to show that LCp] (b)(6) treated | (b)(6) humanely and carefully 
while moving him from the holding building to the outside holding pen.” Accordingly, I 
recommend no disciplinary or administrative action be taken against LCp! ()@) 


IV. CONCLUSION 


I acknowledge that the commander generally is responsible for all that his unit does or fails to 
do. I further acknowledge that there are some who would argue that Mai Paulus. as the OIC of 
the detention facility, should be the one ultimately held accountable for ‘(b)(6) death and 
the mistreatment generally of any Iraqi EPWs. Finally, I acknowledge that others may argue that 
- if anyone should defend themselves at a court-martial, it ought to be Maj Paulus. Normally I 

- would agree with all of these assertions. However, the unique facts of this case-demonstrate that 
Maj Paulus was kept in the dark about the treatment EP Ws received and the intentional, 
deliberate, and malicious criminal acts of Sgt Pittman, LCpl (b)(6) and Sgt (6) inflicted 
UPON (b)(6) and (b)(6) . Maj Paulus should not be held accountable for acts not 


reasonably foreseeable by him. 


22 I acknowledge, as I have stated before, that the written statements provided by various 
witnesses are, to varying degrees, in conflict with the Article 32 testimony. However, most, if 
not all, of the witnesses have backed away from the accuracy and/or truthfulness of these 
statements obtained by NCIS dumng the early phases of the investigation. 
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Sal] 
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A general court-martial is hereby convened. It may proceed at Marine Corps Base, Camp 
Pendleton, California, to hear all cases properly referred to it for trial. The court-martial will be 


constituted as follows: 
MEMBERS 


Colonel Pamela A. Bnills, U.S. Marine Corps; 
Colonel John A. Terrell, U.S. Manne Corps; 

Lieutenant Colonel Esta L. Staples, U.S. Marine Corps; 
Lieutenant Colonel Marcelino Hernandez, U.S. Marine Corps; 


Lieutenant Colonel Christopher B. Houser, U.S. Marine Corps; 
Major Peter B. Davis, U.S. Marine Corps; 

Lieutenant Commander Joell Lowther, U.S. Navy Reserve; 

Major Stephen A. Simpson, U.S. Marine Corps; 

Major Lyle D. Hague, U.S. Marine Corps; 

Captain Enc S. Black, U.S. Marine Corps; 

Captain K. D. Marcussen, U.S. Marine Corps; and 

Chief Warrant Officer-3 Richard Caplan Jr., U.S. Marine Corps. 

All cases referred to Genera] Court-Martial Convening Order 1-03 this headquarters, dated 24 
February 2003, in which proceedings have not yet begun, will be brought to trial before the 


court-martial hereby convened. 


U.S. Marine Corps 
Commanding General 
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UNITED STATES MARINE CORPS 
OFFICE OF THE STAFF JUDGE ADVOCATE 
1ST MARINE DIVISION (REIN) 
BOX 555380 
CAMP PENDLETON, CALIFORNIA 92055-5380 


5800 
SJA/tgs 
3 1 AUG 20M 
From: Staff Judge Advocate 
To: Commanding General, Marine Corps Base, Camp Pendleton 


Subj: MODIFICATION OF GENERAL COURTS-MARTIAL CONVENING ORDER ICO 
UNITED STATES V. MAJOR PAULUS USMC 


Ref: (a) RCM 502(a), MCM 2002 
(b) "RCM ‘505:(b),.-MeEM. 2002 


Encl: (1) List of Nominees for General Courts-Martial Panel 
Courts-Martial Questionnaires 


1. A modified General Courts-Martial convening order is 
required for the case of Major Paulus, who has elected trial by 
officer members. The current panel, convening order Serial# 2- 
03 dated 5 June 2003, includes several personnel who are no 
longer members of your command. 


2. Per the references, you must select those members who, in 
your opinion, are best qualified for duty on a General Courts- 
Martial Panel by reason of age, education, training, experience, 
length of service, and judicial temperament. 


3. Request that you select twelve (12) officer members for this 
case. This can be accomplished by initialing beside those 
nominees contained in enclosure (1) that you consider best 


qualified to serve on this panel. The questionnaires contained 
in enclosure (2) are provided to assist you with your 
selections. You are free to choose from the personnel listed, 


or to select any member from this command, utilizing the blank 
space on enclosure (1). 
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T. G. SCULLY 
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The general court-martial convened by convening Order Serial #2-03, dated 

5 June 2003, is hereby modified in the case of United States v. Major Clarke 
A. Paulus (p)@6) U.S. Marine Corps, only. The court-martial will be 
constituted as follows: 


DELETE; 


Colonel Pamela A. Brills, U.S. Marine Corps, President; 
Colonel John A. Terrell, U.S. Marine Corps; 

Lieutenant Colonel Esta L. Staples, U.S. Marine Corps; 
Lieutenant Colonel Marcelino Hernandez, U.S. Marine Corps; 
Lieutenant Colonel Christopher B. Houser, U.S. Marine Corps; 
Major Peter B. Davis, U.S. Marine Corps; 

Lieutenant Commander Joell Lowther, U.S. Navy Reserve; 

Major Stephen A. Simpson, U.S. Marine Corps; 

Major Lyle D. Hague, U.S. Marine Corps; 

Captain Eric S. Black, U.S. Marine Corps; 

Captain Kjell D. Marcussen, U.S. Marine Corps; and 

Chief Warrant Officer-3 Richard Caplan Jr., U.S. Marine Corps. 


ADD: 


Colonel Allan F.P. Cruz, U.S. Marine Corps Reserve, President 
Colonel Michael P. Marletto, U.S. Marine Corps; 

Colonel Robert M. Hanson, U.S. Marine Corps Reserve; 
Colonel Lawrence Foy, U.S. Marine Corps; 

Lieutenant Colonel Steven A. Ross, U.S. Marine Corps; 
Lieutenant Colonel Alan L. Orr II, U.S. Marine Corps; 
Lieutenant Colonel Brian K. Buckles, U.S. Marine Corps; 
Lieutenant Colonel Michael W. Kelly, U.S. Marine Corps; 
Major Joseph J. Russell, U.S. Marine Corps; 

Major James N. Adams, U.S. Marine Corps; 

Major James B. Woulfe, U.S. Marine Corps; 

Major Michael J. Irons, U.S. Marine Corps; and 

Major Robert L. Rouse, U.S. Marine Corps. 


Colonel Allan F.P. Cruz, U.S. Marine Corps Reserve, President; 
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MEMBERS : 


Colonel Michael P. Marletto, U.S. Marine Corps; 

Colonel Robert M. Hanson, U.S. Marine Corps Reserve; 
Colonel Lawrence Foy, U.S. Marine Corps; 

Lieutenant Colonel Steven A. Ross, U.S. Marine Corps; 
Lieutenant Colonel Alan L. Orr II, U.S. Marine Corps; 
Lieutenant Colonel Brian K. Buckles, U.S. Marine Corps; 
Lieutenant Colonel Michael W. Kelly, U.S. Marine Corps; 


Major Joseph J. Russell, U.S. Marine Corps; 

Major James N. Adams, U.S. Marine Corps; 

Major James B. Woulfe, U.S. Marine Corps; 

Major Michael J. Irons, U.S. Marine Corps; and 

Major Robert L. Rouse, U.S. Marine Corps. 
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T. E. DONOVAN 
Major General 
U.S. Marine Corps 
Commanding General 

Copy to: 


Each member 


UNITED STATES MARINE CORPS 


eda mapee SAE 


Se 


Cd fhe 

ET WPA SEE 

Z9 Oct OA 
The general court-martiai convened py cunvening Order Serial #2c-03, dated 
27 October 2004, is hereby modified in the case of United States v. Major 
Clarke A. Paulus (6) U.S. Marine Corps, only. The court-martial 


will be constituted as foilows: 
EXCUSED: 


Lieutenant Colonel Brennan T. Byrne, U.S. Marine Corps; and 
Major Michael J. Irons, U.S. Marine Corps. 


MEMBERS : 


Colonel Allan F.P. Cruz, U.S. Marine Corps Reserve, President; 
Colonel Robert M. Hanson, U.S. Marine Corps Reserve; 

Colonel Lawrence Foy, U.S. Marine Corps; 

Lieutenant Colonel Greg Woodard, U.S. Marine Corps Reserve; 
Lieutenant Colonel Brian D. Kerl, U.S. Marine Corps; 
Lieutenant Colonel Edward Quinonez, U.S. Marine Corps Reserve; 
Lieutenant Colonel Alan L. Orr II, U.S. Marine Corps; 
Lieutenant Colonel Brian K. Buckles, U.S. Marine Corps; 
Lieutenant Colonel Robert A. Couser, U.S. Marine Corps; 

Major Robert L. Rouse, U.S. Marine Corps; 

Major Joseph J. Russell, U.S. Marine Corps; and 

Major James B. Woulfe, U.S. Marine Corps. 


T. E. DONOVAN 
Major General 
U.S. Marine Corps 
Commanding General 


Copy to: 
Each member 


MJ : 


TC: 


eo to 


The court will come to order at Marine Corps Base, Camp 
Pendleton, California, in the case of the United States 
versus Major Clark A. Paulus, United States Marine 
Corps. 


This court is convened by the Commanding General of 
Marine Corps Base, Camp Pendleton, California, by 
General Court-Martial Convening Order 2-03 dated 

5 June 2003; copies of which have been furnished to the 
military judge, defense counsel, accused, and court 
reporter for insertion in the record of trial. 


There are no modifications or corrections to the 
convening order. 


The general nature of the charges in this case are the 
original charges that were preferred on 16 October 2003, 
one specification of Article 92, dereliction of duty; 
one specification of Article 93, cruelty and 
maltreatment; and, one specification of Article 128, 
assault with means likely to produce assault with death 
or grievous bodily harm. 


The additional charges which were preferred on 6 April 
2004, a charge of Article 93, ore specification of 
cruelty and maltreatment. 


The charges on 16 October 2003 were preferred by Lance 
Corporal Chase M. Prokuski, United States Marine Corps, 
a person subject to the Uniform Code of Military 
Justice, sworn to before an officer authorized to 
administer oaths. 


The charges on 6 April 2004 were preferred by PFC Zaneta 
E. Smith, United States Marine Corps, a person subject 
to the Uniform Code of Military Justice, sworn to before 
an officer authorized to administer oaths. 


Both sets of charges were investigated by Colonel W. B. 
Gallow, the Article 32 officer, and these charges have 
been properly referred to this court-martial for trial 
by the Commanding General of Marine Corps Base, Camp 
Pendleton, California, the convening authority. 


Just so you know, sir, there was no Article 33 letter 
because the General is the one who actually convened 
the 32. 


MJ: 


TC: 


MJ: 


Les 
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The charges have not been referred to any court other 
than that reflected on the referral block of the charge 
sheet. 


The charges were served on the accused, both sets of 
charges, on 13 April 2004. The five-day waiting period 
has expired. 


The accused and the following persons detailed to this 
court-martial are present: 


Lieutenant Colonel Immel as MILITARY JUDGE; 
Captain Jasper as DEFENSE COUNSEL; 
Major Francis as TRIAL COUNSEL. 


The members are absent. 


Gunnery Sergeant Smith has been detailed as court 
reporter for this court-martial and has been previously 
sworn. 


I detailed myself to this court-martial as the OIC of 
Legal Team Echo. I am qualified and certified under 
Article 27(b) and sworn under Article 42(a). I have not 
acted in any manner which might tend to disqualify me in 
the court-martial. 


Thank you, Major Francis. 
You may have said it but just to be clear, the 
additional charges to be tried were the charges 


preferred on 16 October 2003 as stated in the special 
instructions; is that correct? 


Correct. 

And General Bowden, he is the Commanding General of 
Marine Corps Base, Camp Pendleton, California. And is 
he the convening authority for the lst Marine Division 
while they are deployed? 


That is correct, sir, pursuant to the MOU. 


And at some point, can I have a copy of that MOU to 
attach as an appellate exhibit? 


Yes, sir. 
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MJ: Thank you. 


Captain Jasper. 


DC: Good morning, sir. 
MJ: Good morning. 
DC: | I detailed this court-martial to myself in my capacity 


as Senior Defense Counsel of Legal Services Support 
Section Delta. I am qualified and certified in 
accordance with 27(b) and 42(a) of the Uniform Code of 
Military Justice. I have not acted in any disqualifying 
manner, and no other military counsel has been detailed 
to this court-martial, sir. 


MJ: And are you, in fact, Major Clark A. Paulus, United 
States Marine Corps, the accused in this case. 

ACC: [Standing] Yes, sir. 

MJ: Major Paulus, thank you for standing, but you may sit 


down and remain sitting unless I ask you to stand. 
The accused did as directed. 


MJ: Captain Jasper, is Major Paulus attired in the 
appropriate uniform with all the awards and decorations 
to which he is entitled? 


DC: Yes, sir. 


This morning Major Paulus is wearing the Service Alphas, 
Your Honor. He is entitled to and is wearing the Navy 
Commendation Medal second award, the Navy Achievement 
Medal, the Presidential Unit Citation, the National 
Defense Medal with one star, the Armed Forces 
Expeditionary Medal, the Southwest Asia Service Medal 
with one star for cease-fire campaign and a Sea Service 
Deployment in lieu of four awards. 


MJ: Thank you. 


And I see there's civilian counsel today, Mr. Keith 
T. Higgins; is that correct, sir? 


Ce: Yes, it is, sir. 


MJ: 


CC: 


MJ: 
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Could you please put your qualifications on the record. 


Yes, sir. 


I'm a member of the Bars of the Commonwealth of 
Massachusetts and the State of California. I'm 
recognized to practice in the Northern District of 
California. I'm also a previous active duty Judge 
Advocate, United States Navy. I'm currently a Reservist 
in the United States Navy, and I remain qualified and 
certified under Article 27(b) and 32(a) -- 27(a) and 

32 (b)" [sic] 

' 


I would like to administer the oath right now. 


The civilian defense counsel was duly sworn. 


MJ: 


CCr 


MJ: 


And that was 26(b) and 42(a); is that correct? 


I still remain qualified as a military counsel, too, 
sir. 


Okay. Thank you. 


Major Paulus, you have the right to be represented in 
this court-martial by Captain Jasper, your detailed 
defense counsel. You also have the right to be 
represented by military counsel of your own selection 
provided that the counsel you request is reasonably 
available. Military defense counsel are provided to you 
free of charge. 


If you are represented by military counsel of your own 
selection, then your detailed defense counsel, Captain 
Jasper, would normally be excused. However, you could 
request that Captain Jasper, your detailed defense 
counsel, continue to represent you along with the 
military counsel you select, and the detailing authority 
would have the sole discretion to either grant or deny 
that request. 


In addition to your military defense counsel, you also 
have the right to be represented by civilian counsel at 
no expense to the United States. Civilian counsel may 
represent you alone or along with your military defense 
counsel. 


Do you understand your rights to counsel? 
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ACC: Yes, sir. 
MJ: By whom do you wish to be represented? 
ACC By my Civilian counsel, Mr. Keith Higgins, and my 


detailed military counsel, Captain Jasper, sir. 


MJ: Do you wish to be represented by any other attorneys, 
. either military or civilian counsel? 


ACC: Not at this time, 
CC: Excuse me one second. 
Yes, he does, Your Honor. There's a request that was’ 


put in previously at the Article 32 requesting an IMC of 
Lieutenant Colonel Julio, who is the Eastern Regional 
Defense Counsel. That request was denied by the 
convening authority. Such request will be renewed. 
However, for the purpose of this hearing, we are all set 
with the counsel that's here. 


Md: That is Major Julio [sic]? 
ACC: Yes, sir. 
MJ: I imagine there's going to be a motion filed on that or 


ou'lre going to renew the request or what? 
y g g g 


CC: We're going to renew the request first. 

Md: And then if it's denied you're planning on filing a 
motion? 

cc: Yes, sir. 

MJ: I would ask you to file that motion, if it becomes 


necessary, as soon as possible regardless of any trial 
schedule because if a new counsel is going to come on 
this case we need to get that counsel as soon as 
possible so that we don't have any issues with trial 


schedule. 
Ce: Yes, sir. 
MJ: So I ask you to do that. Thank you. 
CC: Yes, sir. 


MJ: 


ACC: 


MJ: 


ACC: 


MJ: 


CC: 


Md: 


CC: 
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So for purposes of this arraignment, Major Paulus, do 
you wish to be represented by any other attorneys other 
than Mr. Higgins or Captain Jasper? 


And are’ you, in fact, represented by any other attorneys 
at this time? 


No, sir. 


I've been detailed by the Circuit Military Judge of the 
Sierra Judicial Circuit. I'm certified and sworn in 
accordance with Articles 26(b) and (c) and 42(a) of the 
UCMJ. 


t 
I will not be a witness for either side in this case. I 
am not aware of any matters which I believe may be 
grounds for challenge against me. 


Do counsel for either side wish to voir dire or 
challenge the military judge? 


No, sir. 
Not at. this time, sir. 


Appellate Exhibits I, II and III are a number of 
arraignment and trial schedules. We had an 802 
conference regarding these. 


Our original 802 conference regarded Appellate Exhibit I 
and II, I being the proposed schedule by the government, 
II being the proposed schedule by the defense. 


During our discussion, we discussed counsel's 
outstanding discovery request, counsel's schedules, 

et cetera. I then asked counsel to go back out and see 
if they could come to a meeting of the minds with regard 
to the arraignment and trial schedule. 


Counsel did that and came back and agreed to the dates 
that are contained in Appellate Exhibit III, which are 
an arraignment and trial schedule with a trial date of 
9 through 30 December [sic] 2004. 


Was that September, sir? 


MO: 


Cc: 


TC: 


MJ: 


TC: 


CC: 


MJ: 


CC: 


MJ: 
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9 to 30 September 2004. 
Yes, sir. 
Yes, sir. 


And do both parties agree to all the dates contained in 
Appellate Exhibit III as the dates for this trial? 


’ 


Yes, sir. 
Yes, sir. 


And, counsel, just so it's very clear on the record, I 
plan on, unless something extraordinary happens, holding 
counsel to the dates contained in Appellate Exhibit III. 
That's why we have a trial schedule pushed out to the 
9th of September 2004. 


If any other counsel are going to be brought on to the 
case, please bring them on as soon as possible so it 
doesn't cause further delay. 


Also, it appears there is going to be an IMC request. 
Government, please act on that immediately. If the 
defense sees any issues regarding a denial of IMC, 
please bring a motion immediately and we'll docket that 
so if another new attorney comes on the case they can be 
brought on expeditiously. 

Sir, we will file the IMC request today. 


Great. Thank you very much. 


The accused and his counsel conferred. 


MJ: 


Major Paulus, you have the right to be tried by a court 
composed of members. If you are found guilty of any 
offense, the members would determine your sentence. 


You are also advised that you may request to be tried by 
military judge alone. If that request is approved, the 
military judge would determine your guilt or innocence; 
and if you are found guilty of any offense, the military 
judge would determine your sentences. 


Do you understand that? 


ACC: 


MJ: 


Cc: 
MJ: 
ACC: 


MJ: 


MJ: 
The trial 


MJ: 


Cc: 
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Yes, sir. 


And do you want to reserve forum selection in accordance 
with Appellate Exhibit III? 


Yes, sir. 

Major Paulus? 

Yes, sir. 

You may do so. 

The accused will now be arraigned. 


Are there any corrections to the charges and/or 
specifications that aren't already made? 


No, sir. 

Yes, sir. 

There are? 

There are corrections. The Charge I, Specification -- 
Yes. 


-- that Major Paulus, a member of the "Reserves", 
"Reserves" should be stricken. Charge -- 


That's throughout the charge sheet? 


Yes. Throughout the charge sheet "Reserves" should be 
stricken. 


Government, do you concur with that? 
Yes, sir. 
Why don't you approach and make that change. 


counsel did as directed. 


Any other changes, defense? Thank you for bringing that 
up. 


Sir, I don't think necessarily a change. I think it's 


MJ: 


TEs 


MJ: 


The trial 
Ces 
MJ: 
The trial 


CC: 


MJ: 


ce: 


MJ: 
Cc: 


MJ: 


TC: 


CC: 
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subject for a later motion. 


I believe that Major Paulus has been subject to a form 
of pretrial restraint. It says "not applicable" in 
here. I think that would be more subject for a further 
motion. 


Okay. Thank you for putting me on notice of that. 
Please file a motion whenever you deem it ripe. 


Sir, I'll just renumber because I see that I didn't 
renumber Charge IV. That actually should be Charge III 
now. 


Okay. Just make any other changes that you deem 
necessary and show them to defense counsel. 


counsel did as directed. 

Can I have a moment to confer with trial counsel? 

Yes. 

counsel and civilian defense counsel conferred. 

Sir, I made representation that we would have the IMC 
request in today. Just in discussion logistically, we 
might need until the end of the week to take care of 
that. 

Okay. I just ask that you do that as soon as you can. 
Yes, sir. Before we hit that first full week in May I 
expect to have that in. I assume we will have a 
response fairly quickly. 

And that's going to be Lieutenant Colonel Julio. 

Yes, sir. 

Just so the government knows, they can start -- even 
without the request, the government can start making 
inquiries as to whether or not -- as to the availability 
of what the convening authority is going to recommend. 


Yes, sir. 


Yes, sir. 
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I would just ask for an 802 at the conclusion of the 
hearing, sir. 


MJ: Okay. Have you seen the changes to the charge sheet 
that were just made? 


Co: Yes. I'was actually standing over Major Francis as he 
made them. 


Md: Do you have any objections to any of those? 


CC: No objection to those other than the one noted regarding 
pretrial restraint. 


MJ: And that's not an objection, you're just reserving the 
right te raise that motion, correct? 


cc: Yes, sir. 

MJ, Does the defense desire that the charges and 
specifications be read? 

cc: No, sir. 

MJ: The reading may be omitted. 


[END OF PAGE] 
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|. PERSONAL DATA 
3. RANK/RATE i PAY GRADE 


1. NAME OF ACCUSED (Last, First, Mil) 2. SSN 
Paulus, Clarke A. (b)(6) Maj 0-4 


5. UNIT OR ORGANIZATION 6. CURRENT SERVICE 


a. INITIAL DATE b. TERM 
12 Jun 92 


9. DATE(S) IMPOSED 


HqBn, I“MarDiv, Camp Pendleton, CA 92055-5380 
7. PAY PER MONTH 8. NATURE OF RESTRAINT OF ACCUSED 


a. BASIC b. SEA/FOREIGN DUTY 


Not Applicable 


None 


$4954.50 $4954.50 
il, CHARGES AND SPECIFICATIONS 


10. Charge I: Violation of the UCMGJ, Article 92 


ion 1: In that Major Clarke A. Paulus, U.S. Marine Corps Reserve, on active duty, who should have 
known of his duties @ iriyah, Iraq, from about 15 May 2003 to about 30 June 2003, was derelict in the 
performance of those duties in that he wi iled to properly safeguard the physical health, welfare, and 

treatment of unknown Iraqi prisoners, as it was his duty to 
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: ; C447 
Specification. Z% In that Majg Glatke A. Paulus, U.S. Marine Corps Reserve, on active duty, who should have 


known of his duties at An asiriyah, lraq, on or about 5 June 2003, was derelict in the performance of those 
duties in that he willfully failed to properly safeguard the physical health, welfare, and treatment of (b)(6) 
(b)(6) as it was his duty to so do. 


Charge II: Violation of the UCM], Article 93 


cyels 
oft worry nes zy 
Specification: In that Major Clarke A. Paulus, U.S. Marine Corps Reserve, on active duty. at Camn Whitehorse 
detention facility in An-Nasiriyah, Iraq, on or about 5 June 2003, did maltreat (b)(6) a person 


subject to his orders, by forcing the said (b)(6) to lie naked on the ground of the detention facility 
for about ten hours. 


(CONITINUED ON SUPPLEMENTAL PAGE) 


lil. PREFERRAL 
11a. NAME OF ACCUSER (Last, First, Mi) b. GRADE ¢. ORGANIZATION OF ACCUSER 
PROKUSKI, CHASE M. LCPL HqSvcBn, 1FSSG, MarForPac, CamPen, CA 
d. SIGNBFOREDF ACCU e. DATE 


€ me, the undersigned, authorized by law to administer oaths in cases of this character, personally appeared the 
above named actuser this 7A day of CCT ,20_@3 __, and signed the foregoing charges and 
specifications under oath that he/shé is a person subject to the Uniform Code of Military Justice and that ry aa either has personal 
knowledge of or has investigated the matters set forth therein and that the same are true to the best of his/tyér Knowledge and belief. 


J.M.MCCALL HqgSvcBn, 1° FSSG, MarForPac, CamPen, CA 
Typed Name of Officer Organization of Officer 
Captain, USMC Judge Advocate 

Grade and Service Official Capacity to Administer Oaths 


(See R.C.M, 307(b)--must be commissioned officer} 
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DD FORM 459 (CHARGE SHEET) ICO U.S. V. MAJOR C.A. PAULUS, U. S. MARINE CORPS RESERVE 
SUPPLEMENTAL PAGE 1 OF 1 : 


ge Il: Violation of the UCMJ, Article 107 


Specification: In that Major Clarke ”A~Ps U.S. Marine Corns Reserve. on active duty, on or about 6 June 2003, at 
An-Nasiriyah, Iraq, with the intent to deceive, make to Wha (b)(6) , U.S. Marine Corps Reserve, an official 
statement, to wit: “Beatings are neither authorized nor tolerated,” which statementwas totally false, and was then known 
by the said accused to be so false. chan BES pee ay wert Pirfeid 
Charge PY: Violation of the UCMJ, Article 128 
4 nett ah dif i093 
Specification: In that Major Clarke A. Paulus, U.S. Marine Corps Reserve. on active duty. did, at ‘An-Nasiriyah, Iraq, on 
or about 5 June 2003. aid and abet the commission of an assault upon (b)(6) by ordering Lance Cornoral 
(b)(6) U.S, Marine Corns Reserve, to place his hands around the tnroat ot the said (b)(6) 
and drag the said (b)(6) by his throat to another location within the Camn Whitehorse detention facility by 
a means likely to produce death or grievous bodily harm, to wit: Lance Corporal (b)(6) hands. 


:_ Violation of the UCMGJ, Article 134 


Specification: In that Major Clar : us, U.S. Marine Corns Reserve. on active duty, did, at An-Nasiriyah, Iraq, on 
or about 5 June 2003, aid and abet the unlawful (b)(6) by negligently ordering I. ance Cornaral 


(b)(6) U.S. Marine Corps Reserve, to place his hands he throat of the said (b)(6) 
and drag the said (b)(6) by his throat to another location within the itehorse detention tacility. 
choy v- seen “10 


wethowt FR yp vd fsa 


SEF 


I. PERSONAL DATA 


4. NAME OF ACCUSED (Last, First, Mi) 2. SSN 3. RANKIRATE 4. PAY GRADE 
Paulus, Clarke A. (b)(6) Maj 


5. UNIT OR ORGANIZATION 6. CURRENT SERVICE 


a. INITIAL DATE b. TERM 
HqgBn, I“MarDiv, Camp Pendleton, CA 92055-5380 12 Jun 92 Et 


7. PAY PER MONTH 8. NATURE OF RESTRAINT OF ACCUSED | 9. DATE(S) IMPOSED 


a. BASIC b. SEA/FOREIGN DUTY c. TOTAL 


Not Applicable None 
$4954.50 None $4954.50 


ADDITIONAL ll. CHARGES AND SPECIFICATIONS 
10. Charge: Violation of the UCMGJ, Article 93 


Specification: In that Major Clarke A. Paulus, U.S. Marine Corps, on active duty, at or near Camp Whitehorse 
detention facility in An-Nasiriyah, Iraq, on or about 5 June 2003, did maltreat (b)(6) a person 
subject to his orders, by failing to provide proper medical care to the said (b)6) 


Nl, PREFERRAL 
b. GRADE c. ORGANIZATION OF ACCUSER 


PFC HqSvcBn, 1FSSG, MarForPac, CamPen, CA 


Via. NAME OF ACCUSER (Last, First, Ml) 
SMITH, ZANETA E. 


d. SIGNATURE OF ACCUSER : HL 


IT: Before me, the Undersigged: authorized by law to administer oaths in cases of this character, personally appeared the 
above named accuser this day of ff Sane , 20 oy , and signed the foregoing charges and 
specifications under oath thatw€/she is a person subject to the Uniform Code of Military’Justice and that pé/she either has personal 
knowledge of or has investigated the matters set forth therein and that the same are true to the best of D&/her knowledge and belief. 


L. J. FRANCIS HgSvcBn, 1“ FSSG, MarForPac, CamPen, CA 


Typed Name of Officer Organization of Officer 


Major, USMC Judge Advocate 
Grade and Seryice : Official Capacity to Administer Oaths 
(See R.C.M. 307(b)--must be commissioned officer) 


DD FORM 458 S/N 
0102-LF-000-4580 


@ Q 


Md: Accused and counsel, please rise. 

The accused and his counsel did as directed. 

MJ: Major Clark A. Paulus; United States Marine Corps, I now 
ask you how do you plead? But before receiving your 
pleas, I advise you that any motion to dismiss any 
charge or to grant any other relief should be made at 
this time. 


Defense team, do you want to reserve pleas and motions 
until the dates contained in Appellate Exhibit III? 


cc: Yes, sir. 

MJ : You may do so. 
Major Paulus has been arraigned. 
You may be seated. 


The accused and his counsel did as directed. 


MJ: Anything else we need to take up on the record prior to 
recess? 

TC: No, sir. 

MJ: Trial in absentia warning? 

TC: Yes, sir. 

MJ: Major Paulus, this is in no way an indication of the 


court that you are going to be voluntarily absent from 
future proceedings, but the government asked me to give 
you this warning. 


Rule for Court-Martial 804 of the Manual for 
Courts-Martial states, "The further progress of the 
trial to and including the return of the findings and, 
if necessary, determination of a sentence shall not be 
prevented and the accused shall be considered to have 
waived the right to be present whenever an accused 
initially present is voluntarily absent after 
arraignment." 


What this means to you is as follows: You've been 
arraigned on the charges and specifications before the 
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court. I'm going to put this court in recess until a 
later date. 


If this court-martial is called back to order and you 
are not’ present and your absence is voluntary on your 
part, this court-martial may continue without you being 
present, and it may continue through findings, that's 
guilty or not guilty; and if you are to be found guilty 
of any offense, it may continue through to the 
determination of an appropriate sentence. 


Do you understand that? 
\ 


ACC: Yes, sir. 

Md: Do you have any problem keeping in contact with your 
counsel? 

ACC: No, sir. 

Ma: I understand from our 802 conference that you have a 


potential deployment to Japan coming up in July. Make 
sure that you have electronic means or some way to 
communicate with your counsel while you're deployed. 


Are you going to be able to do that? 


ACC: Yes, sir. 

Md: Anything else from counsel prior to recess? 
TC: No, sir. ; 

ce: No, say 

MJ: This court is in recess. 


The Article 39(a) session recessed at 0849, 27 April 2004. 
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AUTHENTICATION OF THE ARTICLE 39(A) SESSION 
held on 27 April 2004 
in the case of 


Major Clarke A. Paulus, U.S. Marine Corps, 
Headquarters Battalion, lst Marine Division, Camp Pendleton, 


California 92055 
Sie PA/)I—0 A 


S. M. IMMEL 
LtCol, U. S. Marine Corps 
Military Judge 
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The Article 39(a) session was called to order at 0934, 
29 June 2004. 


MJ: 


TC: 


MJ: 


CCCs 


Md: 


The court will come to order. The record will reflect 
all those present at the last session, with the 
exception of Lieutenant Colonel Immel and the court 
reporter, Gunnery Sergeant Smith, are again present. 


Our court reporter today is Sergeant Cherry, and she has 
been previously sworn. 


We're" also missing Captain Jasper, the detailed defense 
counsel in this case. 


I'm Colonel R. S. Chester. I detailed myself to this 
court-martial in my capacity as the Circuit Military 
Judge for the Sierra Judicial Circuit. 


I'm certified in accordance with Articles 26(b) and (c) 
and sworn in accordance with Article 42(a), all of the 
Uniform Code of Military Justice. 


I will not be a witness for either side, and I'm aware 
of no matters which I believe may be a grounds for 
challenge, but I do invite both voir dire and challenge. 


Before I do that, and I mentioned to counsel at an 802 
we had this morning that I do know Colonel F. M. Lorenz, 
U. S. Marine Corps (Retired). He was the Staff Judge 
Advocate for I MEF while I was the Officer in Charge of 
the Legal Services Support Section here at Camp 
Pendleton. : 


During that timeframe, for at least a period of six 
months, I served as the Staff Judge Advocate for I MEF 
while Colonel Lorenz was deployed. 


With that mind, trial counsel, do you desire to conduct 
voir dire or challenge? 


No, Sir. 
Mr. Higgins? 
Not on that point nor at this time, sir. 


All right. I probably should say also that there's a 
related case, the case of U.S. v. Pittman, which I'm 
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the -- I held a hearing in yesterday. And at least to 
some extent the motions, that pertaining to Colonel 
Lorenz in any event -- not Lorenz but Staff Sergeant 
(b)(6) are the same. I would mention that also for 
the record. 

We're here today to litigate two motions. 

Is that correct, gentlemen? 

Correct, sir. 


Yes, sir. 


Does either side have a preference to which one we take 
up first? 


If we could take up the government's motion first, sir, 
since that will be probably quicker. 


That is Staff Sergeant (b)(6) 

Correct, sir. 

All right. The government's motion has been marked as 
Appellate Exhibit VI. The defense's response is 
Appellate Exhibit VII. 

Does either side desire to offer any evidence on it? 
Sir, I've already offered some appellate exhibits, which 
is a copy of Staff Sergeant @)@ Articie 32 
testimony that is Appellate we apat X, and also a letter 
from his Legal Officer, which is Appellate Exhibit IX. 


Mr. Higgins, I take it you object to us taking the 


testimony of Staff Sergeant (6) and then presenting 
that to the members or whoever the trier of fact is at 
trial without Staff Sergeant (6) actually being 


here; is that correct? 

That is correct, sir. 

Do you desire to offer any evidence on the motion? 
No, sir. 


All right. Does either side desire to argue? 
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No, sir. 
No, sir. 


At this' point, I am not satisfied that Staff Sergeant 
(b)(6) is unavailable or will be unavailable for 
trial. ‘To the extent that the government is asking that 
we preserve his testimony and use that at trial, that 
motion is denied. 


However, to the extent that the government desires to 
take 'a deposition of Staff Sergeant (6) that is 
granted. I believe that's already been arranged for 
later today with a deposition officer assigned. 


Mr. Higgins, you've indicated you'll be available for 
that deposition? 


Yes, sir, and I tell the court that I spoke with Major 
Francis yesterday and we've redone the scheduling of 
that -- 


Okay. 


~- having already known what the outcome of a similar 
motion was in the other case. 


Sir, I need to -- I apologize. I need to just add one 
caveat. 


Part of my motion was that we wouldn't be necessarily 
prepared to do a full cross-examination of the witness 
at this point without discovery being completed. It is 
an objection I've raised in other depositions that we've 
done. I just didn't want to waive that potential 
objection, so we're making that on the record prior to 
the deposition. It's more towards what would come in 
against us at trial. 


All right. I think your objection is noted for the 
record. 


Thank you, sir. 


I'm not going to rule on it, but it is preserved, the 
issue is preserved. 


The next motion is the use of a law of war expert. 
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Defense, you have a motion in limine to preclude Colonel 
Lorenz from testifying as an expert; is that correct? 


Yes, it is, sir. 


I was provided -- and your motion is Appellate 
Exhibit IV, the government's response is Appellate 


Exhibit V. 


Appellate Exhibit XI is a synopsis of the expected 
testimony of Colonel Lorenz, along with I guess best 
characterized as the government's position as to how 
it's relevant. 

Have you been provided a copy of Appellate Exhibit XI? 


I have, Your Honor, and I've also been provided -- I 
think it's Appellate Exhibit VIII. 


What is Appellate Exhibit VIII? 


It purports -- it's -- I recognize it as a military 
biography, sir. It purports to be -- 


Hold on. 

Sorry, sir. 

You were saying, Mr. Higgins? 

Judge, I was just pointing out that I had also seen 
Appellate Exhibit VIII, which appears to be a 
CV/military biography of Colonel Lorenz. 


Okay. Do you desire to offer anything else on your 
motion, Mr. Higgins? 


No, sir. 

Government, do you desire to offer any evidence other 
than the synopsis of testimony, as well as the biography 
of Colonel Lorenz? 

No, Sir. 


Does either side desire to argue? 


Briefly, sir. 
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Thank you, sir. 


Sir, my understanding from the motion, the synopsis and 
Appellate Exhibit VIII, the biography, is that Colonel 
Lorenz would be offered to under the dereliction of duty 
charges to establish of the elements, would be to 
establish the element of that there was a duty and, in 
fact, that Major Paulus was required to carry out in 
order to prove to the members that there was a crime. 


My understanding is Colonel Lorenz has offered 
specifically as the evidence -- his testimony be the 
evidence which established that duty. 


I don't believe that having a law of war expert come in 

is relevant to establish whether a duty existed. It's a 
factual question. It's not like an expert coming in to 

establish a factual question, where the bullet went into 
somebody's body. In essence, it'd be a legal opinion to 
establish that, in fact, a duty existed and I think it's 
more a factual question. It does not require that type 

of testimony and, therefore, wouldn't be relevant under 

the Ruies. 


That's my -- my challenge is very narrow. It's on the 
point that I just don't believe to establish that 
element that the testimony of any lawyer, for that 
instance any expert, would be relevant to assist the 
trier of fact. 


Okay.» Thank you, Mr. Higgins. 

Thank you, sir. 

Major Francis. 

Yes, sir. 

Sir, in a dereliction of duty charge, as I'm sure you 
know, is that -- that's an issue of fact. That's where 
fact and law kind of merge because you the duty -- the 
government has to establish what the duty is. The 


government has to prove what the duty is. 


The way the government can do that, according to the 
UCMJ and Article 92, is that you can do that by treaty, 
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statute, regulation, lawful orders, standard operating 
procedure and custom of the service. That's something 
the government has to prove. 


In calling Colonel Lorenz, Colonel Lorenz who's very 
familiar with the Geneva Convention, how it applies to 
the United States military, how it applies to the United 
States Marine Corps would be able to describe that and 
testify as to how that applies and what the duty of care 
is under the Geneva Convention and why that applies to 
Marines. 


The government isn't offering him to give some expert 
opinion or an ultimate issue, just to establish the duty 
of care. 
Thank you, sir. 

All right. Anything else, Mr. Higgins? 

No, sir. 

Before I rule, there's one thing I neglected to do. 
Major Paulus, your detailed defénse counsel, Captain 
Jasper, is not here today and your defense counsel, 
prior to my calling the court to order, had indicated 
you had waived his presence for today's session. 


That's correct, sir. 


Do you understand that you have a right to have him 
here? 


Yes, sir, 1 do. 


And if you desire, I'll recess the court and we won't 
reconvene until such time as he can be available. 


I don't desire that, sir. 


All right. You're prepared to go today with just 
Mr. Higgins? 


I am, sir. 


And you're amenable to that as well, correct, 
Mr. Higgins? 
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Yes, sir. 
All right. Thank you. 


Without’ ruling on whether or not Colonel Lorenz is 
qualified as an expert to speak to the area that the 
government has indicated they want him to testify to, I 
am going to deny the defense motion in limine because I 
think the government has accurately indicated their 
burden. They do have to establish that the accused had 
a duty as one of the elements. It would appear, at 
least’ on its face, that Colonel Lorenz would be 
qualified to do that. 


But, as I said, I'm not ruling that he is qualified and 
will be allowed to testify, but I will allow the 
government to put on evidence to attempt to establish 
the duty of the accused towards the detainee or an enemy 
prisoner of war. 


Anything further on that? 


All right. Is there anything else we need to take up 
today? 


No, sir. 
No, sir. ; 


All right.: We're still set with the trial schedule that 
was established at the previous hearing? 


Yes, sir. 

There's’ one issue, sir, and it was a sliding of one date 
that was a mistake on the trial schedule. That's 
something we can discuss in an 802. It was the date -- 
due date for the members' questionnaires. 


I had talked to Mr. Higgins after we had set that trial 
schedule that because the practicalities of it, getting 
him the questionnaires now for members who are on the 
standing panel, those people who are on the standing 
panel more than likely aren't going to be the same 
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people selected for the actual court-martial. So we had 
discussed sliding that to a date after forum selection. 


So that is one issue, sir, with the trial schedule. 

So when do you want to slide it to? 

Sir, typically if I give -- our trial date is 

9 September. I give the Staff Judge Advocate and the 
convening authority two weeks to prepare a panel, that 
should be ample time to do that and get the 
questionnaires prepared by the proposed members. 


So our pleas and forum date is 11 August. I recommend 
that two weeks from that date, which would be -- 


May I interrupt for a second, sir? 


Can I suggest the 26 August motions in limine due date 
to have everything? 


That's good with the government, sir. 
All right. So we change it from 25 June to 26 August? 
Yes, sir. 


All right. I've modified Appellate Exhibit III to 
reflect that 26 August date. 


Yes, sir. 


Anything else from either side? 


No, sir. 
No, sir. 
All right. The court's in recess. 


The Article 39(a) session recessed at 0950, 29 June 2004. 
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The court will come to order. The record will reflect 
all those present at the last session are again present. 


We have Captain Jasper with us today, and our court 
reporter today is Staff Sergeant Perry, and he has 
previously been sworn. 


We had an 802 conference this morning in which we 
discussed scheduling. There's a number of motions we're 
going to hear today, but we agreed that we would put off 
some additional motions by the defense until next week, 
and I think we talked about the 17th. 


Does that date work for both sides? 
It works for me, sir. 

It appears to work, Your Honor. 
Pardon me? 


I think that is a good date, Your Honor. 


All right. Captain Jasper, that date works for you as 
well? 


Yes, sir. 


Just for the benefit of the record, we're talking about 

Appellate Exhibit XXIV (24), which is a defense motion, 

the government's response is Appellate Exhibit XXV (25), 
dealing with NCIS personnel records. 


Appellate Exhibit XXIII (23), a bill of particulars, I 
understand the government does not oppose; is that 
correct? 


That's correct, sir. 


Appellate Exhibit XXII (22), which concerns photographs 
and screening reports done by the HET team supporting 
2/25: 


Government, you are in the process of attempting to 
ascertain the existence of those, correct? 
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I cannot say for sure. I can review the Statement, if 
I'm permitted to do that, to tell you exactly what time 
we read the rights and exactly -- or what time he waived 
his rights and then what time he signed his statement. 

I can tell you that. ‘Then I can estimate after I spoke 
with Lieutenant Colonel Miller as to when I went back 
and had him write more on the statement for those 
questions to be answered, sir. 


Well. how many words per minute do you type, Agent 


(b)(6) ; ; 
I type extremely slow, sir. 


Well, how many words per minute? 

I couldn't even tell you. I've never taken a typing 
test. But I type very slow. We go -- we're very 
methodical and very slow and we don't rush the 
statements. 


When you prepared the statement on the L3th,. -did-you 


have the results of interview prepared by Agent (b)(6) On 
the 12th? 

LL did not. 

Did you have Major Paulus' statement -- written 


statement of June 6th? 

I had the handwritten statement that he had written 
himself during that interview on the 13th, yes, I did. 
You didn't begin to prepare a statement outside of Major 
Paulus’ presence at any time? 

NO, Sir; J did: not. 

Thank you, Agent (b)(6) 

Anything else? 

No, sir. 

I have no questions. 

Go ahead and dismiss the witness. 

Thank you, Agent (b)(6) 


Is that it, sir? 


That's it. Thank you. 
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Do you have another witness? 


Yes, sir. 
Major (b)(6) sir. 
(b)(6) 


Yes, sir. 


t 


Permission to retrieve the witness. 


Get him. 


U.S. Marine Corps Reserve, was called ag 
by the prosecution, was sworn, and testified as follows: 


DIRECT EXAMINATION 
by the prosecution: 


Please state your full name. 
(b)(6) 


You're currently a Major in the United States Marine 
Corps Reserve, correct? 
Yes. 


And your current unit? 
Right now I'm, with Range Operations Division, Marine 
Corps ‘Base. 


Camp Pendleton? 
Camp Pendleton. 


Prior to that, you were with 2d Battalion, 25th Marines? 
I was on AWS with Marine Air Control Group 28. But 
prior to that, it was 2/25. 


You deployed with 2/25 as part of Operation Iraqi 
Freedom? 
Yes. 


At some point, you ended up at Camp Whitehorse in 


Nasiriyah, Iragi, correct? 
Yes. 
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When was that? 
We were in Irag from I'd say April 2nd to July 13th. 


When you were at Camp Whitehorse, you were the 
Camp Commandant? 
Yes. 


For what period of time? 

Shortly after 15th MEU left I assumed the duties as Camp 
Commandant, and that was towards the end of April. 

Until when? 

Until July 13th. 


Did you have a Deputy Camp Commandant? ' 
My XO was my assistant. 


Who was that? 
Major Paulus. 


That's the same Major Paulus in the courtroom here 
today, correct? © 
Yes. 


When did he become your XO or Députy Camp Commandant? 
Well, he became my XO before we deployed, but Camp 
Commandant that was -- as soon as I took over control as 
Camp Commandant he was my Assistant Camp Commandant. 


I want to fast forward in time and talk about 5 June 
2003. Okay? 


On that day, was Major Paulus still your Deputy Camp 
Commandant? 
Yes. 


Was he filling any other duties? 
Yes. He had an additional collateral duty as Detention 
Facility Officer. 


And the detention facility, that was at Camp Whitehorse? 
Yes. 


That was to hold enemy prisoners of war or other type of 
detainees, correct? 
Yes. 


On the 5th of June 2003, did you visit the detention 
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facility? 
Yes. 


Why? 

Earlier’ that day a high profile shiek had been taken 
into custody by Echo Company and had been brought to our 
camp. Initially he was supposed to be given special 
quarters, you know, special treatment, bottled water, be 
made as comfort as possible. As it turns out, now 
Lieutenant Colonel, then Maj Or (b)(6) came down and 
said that two of his follows had opened fire on Marines 
from Echo Company, he is no longer to be shown any 
special privileges, he's to be treated as the other 
prisoners. 


Let me stop you there just for a minute. 


Major (b)6) who is he? 
He's the XO for the Battalion. 


So you were visiting the detention facility because of 
this (b)(6) 
Yes. 


On that day, did vou have anv observations of a prisoner 
by the name of (6) 

As Major Paulus and I walked down to the facility, we 
noticed a smell of feces in the air and when we looked 
into it, what the cause was, it was determined that Mr. 


(b)(6) had defecated upon himself in one of the cells. 


Questions 
Q. 


A. 


Before I go on, you've been granted testimonial immunity 
to testify in this case, correct? 
Yes. 


And that was served on you yesterday? 

Yes. 

Sir, I haven't attached those as appellate exhibits yet, 
but I will that at the next session of court. 


by the prosecution continued: 
Where were you and Major Paulus coming from that you 
were approaching the detention facility? 


We were coming from the area around my Headquarters 
Company Office and the S-4 office area. 
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Okay. You say when you got to the detention facility 
you could smell feces in the air. What happened next? 
We do a quick inquiry into, you know, what's the cause 
of this. It's determined that, you know, one of the 
inmates had defecated'upon himself. It's like, okay. 


From there, we went and checked in on the shiek. 
Sergeant Pittman and a Lance Corporal were watching the 
sheik. We told them, you know, he's to be given full 
in-processing search and housed with the rest of the 
prisoners. 


‘ 


While we were doing that, the Marines who -- the guard 


personnel were moving the other EPWs. They cleared them 
out of the one cell into the other so that they could: 
clean that area where (b)(6) was. 


Now let's talk about the movement of (b)(6) 
What did you observe? 

Judge, objection. 

Basis? 


The basis is, Your Honor, this is a suppression motion. 
This is going over facts that occurred upon that 
particular day. The government has charged this person 
with the same -- 


Okay. 
Major Francis? 


The reason for it, sir, is because of the nature of the 
defense motion is that Major (6) should have 
reasonably suspected Major Paulus of an offense when 
they discussed the statement, so I have two issues I 
have to address. One, did you reasonably suspect him; 
and number two, was it actually an order or rather was 
it just a voluntary statement on behalf of Major Paulus. 


Defense? 

Judge, Major (6) has been charged with willful 
dereliction of duty which carries with it an element of 
specific intent menes rae. If he does not know, as the 


government had contended and charged him, if he does not 
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know that a crime has happened he cannot have been 
willfully derelict in doing that. Therefore, the 
government, by its own charging, has said that Major 
(b)(6) has noticed a crime occurred. They can't have 
1t both ways. 


Well, you're into the argument as to whether or not he 
should have suspected. ; 


Right, and that's what I believe Major Francis said he's 
trying to elicit. 


At this point, your objection is overruled. 
Go ahead, Major Francis. 
by the prosecution continued: 


What were your observations of the movement of 

b)(6 

tare ty they had to move (b)@) from -- if you looked 
at the way the facility was set up, you had one barracks 
building with three sections. Two sections were 
dedicated towards the housing of EPWs and each one of 
those sections was divided into two. 


So (6) is in the far corner, so he is moved out of 
there into the pen closer to towards myself and Major 
Paulus by Lance Corporal ()@) so they could clean 
that area. (b)(6) has him standing up there. After 
(b)(6) leaves, (6) drops himself into the wire face 
first because,the areas were separated by concertina on 
the inside. So he dropped himself into the wire face 
first and then just comes back, picks him back up out of 
the wire. faces him away from the wire standing up. 

(b)(6) leaves again, he drops himself in the wire 
backwards this time causing @)@) to have to pick 
him up out of the wire. Now having dropped himself in 
the wire twice he hag feces from all the way up to like 
just below his neck. 


Let me stop you there. 


(b)(6). . he's a Lance Corporal at the time? 
Yes. 


And he was a guard at the detention facility? 
Yes. 
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SO (b)(6) you said has feces up to his neck. Where 
is the feces coming from? 

Well, he had defecated himself inside his clothes, so 
each time he went into the wire the clothes just rode up 
his body carrying the'feces up. 


So you observed he has feces up to his neck? 
He did at that time. Before it wasn't that bad, but 
after he put himself in the wire. 


What happened next? 
We had -- (w@e took his clothes off him, got rid of 


) 
“the clothes, and iaid (@) down on the deck so that he 


wouldn't have any incentive to drop himself in the wire 
any further and we don't want him hurting himself. 


Okay. Now, were his clothes removed at that time? 
Yes. 


Who removed the clothes? 


Do you know what happened with the clothes? 
We ordered that the clothes needed to be burned because 
there's no way to wash them where we were. 


Did you order that -- did you specifically order that? 
Either myself or Major Paulus did. I forget exactly 
which one of us, but we were basically in agreement that 
those clothes needed to be burned because they were now 
like biohazard. 


Now, after -- so the clothes are removed. What happens 
next with @)@) 

(b)(6) LAYS (b)(6) down on the deck so that he cannot 
drop himself back into the wire a third time. 

How was (b)(6) laying? 

(b)(6) was laying on his back. 


What's the next thing you observed? 

We have to get m6 out of there so we can finish 
cleaning the area and now he has, you know, there's some 
feces in the immediate area. So Major Paulus had told 


(b)(6) “> 
Objection. 
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Basis? 
The same basis as before, Your Honor. 
Overruled. 


by the prosecution continued: 


Go ahead. 

Major Paulus ordered Lance Corporal yg to drag 
(b)(6) out by the neck since he had teces evervwhere else 
on him, and @)@) proceeded to remove (6) from the 
facility. 

Who other -- other than you and Major Paulus, do you 
recall any other people being present? 

I want to say Lance Corporal 4 6) I think was in the 


far area supervising one of thé detainees. in the clean 
up of the far corner where @)@) had initially defecated 
himself, but he was going in and out as well.. And I 
forget who the other guard was. 


Okay. So how does Lance Corporal (<6) remove 
MY. (6) from that -- 


Move on. He's already answered that question. Move on. 
All right, sir. 
by the prosecution continued: 


Eventually you learned that Mr. ()@) had died, correct? 
Tess. 3 


When did you learn that? 
The following morning. 


Based on that information, did you do anything? 

I knew an investiqation would begin and shortly 
thereafter Major qe called on the radio and said, 
you know, investigators are coming down tomorrow, at 
which time I talked to Major Paulus and I said, you 
know, thinking there was either going to be a 
preliminary inquiry or a JAG Manual Investigation, go 
get statements from the Marines so that we can 
facilitate the investigators' investigation. 


How did that -- I mean, you're talking to him about the 
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statements. Please describe in as much detail as you 
can how that conversation went between the two of you. 
Well, we were -- well, we talked every day, but as I 
informed him that Major (6) had called and said an 
investigator is going’ to be here tomorrow. I said 
basically let's try to cooperate and expedite this, get 
statements from the Marines now and when they get here 
we will just turn it over to the investigators. 

That following day when the investigators showed up, 
that's when I found out they were with NCIS. I told 
them, I said, you know, I made mention to Major Paulus 
to gather statements for you so that you can develop -- 
read through the statements, take your time and develop 
further questions. 


Did Major Paulus have any input on that, on your -- I 
mean, when you're talking to him about having the 
Marines get statements, is he giving any input regarding 
that? 

He basically concurred with me in a sense that, you 
know, might as well cooperate, it's coming. 


Now, did you specifically discuss Major Paulus giving a 
statement? , 

I said, you know, for all the Marines to provide 
statements, all the Marines involved, all the Marines 
that were there. If they saw something, then write what 
they saw. If they didn't see anything, then say you 
didn't see anything, whatever it is. 


But did you specifically tell Major Paulus to give a 
statement? 

I think that would have been implied in the sense that 
he was the OIC of the facility and he was there that 
day. 


Did you give a statement? 

No. I asked NCIS. Lieutenant Colonel, then Major, 
(b)(6) was standing right there. I made a verbal 
statement to him and I said I can give it to you in 
writing if you want and they said it wouldn't be 
necessary. 


Now, on the morning of the 6th -- you said that this 
conversation with Major Paulus took place on the morning 
of the 6th? 

Probably later that afternoon. 
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When did you actually receive -- did you receive any 
actual statements later on? 

Yes. Shortly after NCIS showed up, I guess it was the 
7th that they showed up, Major Paulus brought me the 
stack of statements. 


Did you’ look at them? 
No. 


What did you do with them? 
I gave them to NCIS. 


Now, at that time when you had that discussion with 
Maior Paulus regarding the statements, did you know how 
(b)(6) had died? 

No. 


Did you have any suspicion of how he died? 
I figured he just died of natural causes. 


At that time, did you suspect Major Paulus of any 
wrongdoing? 

No. 

That's all I have, sir. Thank you. 

Defense? 


Thank you, sir. 


I'm sorry. Mr. Higgins, you made the objections, he's 
your witness., 


Yes, sir. 
CROSS - EXAMINATION 
by the defense: | 


Good morning, Major (b)(6) 
Good morning. 


You were the CO? 
Yes. 


Major Paulus was your XO? 
Yes. 
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You've been in the Marine Corps for how long? 
Almost 21 years. 


When a senior officer gives a junior officer and junior 
enlisted an order, in your experience must they say that 
is an order? 


No. 

And, in fact, sometimes when you -- you've given orders 
before, right? 

Yes. 


And sometimes when you give an order, it can be in the 
form of a question? Hey, Lance Corporal, can you get 
that for me? 

Yes. 


A Lance Corporal is not going to say no, is he? 
No, he's not. 


Basically a rhetorical question. 


You were enlisted yourself, right? 
A long time ago, yes, sir. 


And you understood those types of questions to be 
orders? 
Yes. 


In the set up we had while you were in Iraq, you were 
Major Paulus' immediate superior? 
Yes, sir. 


You had that input on his fit rep? 
Yes, sir. 


In fact, you did have input on this fit rep? 
Yes, sir. 


And as Camp Commandant, in addition to being your 
Executive Officer he also had a collateral duty of 
Officer in Charge of the detention facility? 

Yes, sir. 


And as Camp Commandant, all the facilities of the camp 
are under your control? 
Yes, sir. 
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Now, when you had the conversation on the 6th with Major 
Paulus, you knew a prisoner had died? 
Yes, sir. 


No other prisoner had died in custody? 

No, sir. 

Major, now Lieutenant Colonel, (b)(6) had called and 
said there's agents on the way? 

Well, he said investigators were on the way. 


Investigators are on the way? 
I found out they were agents the following day. 


So you know that there's a dead person, you know there's 
an investigation coming and you can assume, can't you, 
that the investigators are in some way linked to the 
military? 

Yes. 


They're going to be either other Marines or NCIS 
officers? 
Yes. 


When you had the conversation with Major Paulus, it was 
to the. point we need to get statements? 
Yes. 


And you said you wanted statements from all those who 
knew something? 

Basically from everyone in the facility or associated 
with the facility. 


And associated with the facility in that -- you said 


that included in that was the Officer in Charge? 
Yes. 


And that's the person responsible for the facility? 
Yes. ; 


When you gave Major Paulus -- when you spoke to Major 
Paulus, did he have the ability to say no to that? 

He could question it, but either which way it would have 
turned out you will be writing a statement. 


He could have questioned but he didn't have the ability 
not to-do: it? 
No. 
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Q Because you are his immediate supervisor? 

A Yes. 

O. And that's how the Marine Corps works? 

A Yes. 

Q It didn't matter you were both Majors, did it? 
A No. 

Cc: Thank you. 

Md: Government? 

TC: No further questions. 


EXAMINATION BY THE COURT 


Questions by the military judge: 


Q. When you were informed that Mr - ()@6) had died, were you 
provided any information concerning how he died or where 
he died? 

A. No, sir. I found out, you know, he had died basically 
in the outdoor -- they call it a rec area. It's an 


additional holding pen, holding area, where he had been 
cleaned where I had last seen him earlier the day prior. 


Were you ever informed that he had been seen by a 
corpsman after he was removed from the cell he was in? 
A. Yes, sir, I was present when the corpsman did a cursory 
examination of MY. (6) DOC #6 said that, you 
know, his vitals aré rine, sir, ne's probably faking it. 


Q. Did he say anything about a possible heart attack? 

A. Not to me he didn't, sir. 

Q. Once he was drugged out of the cell he was in out to 
holding or recreational area, when the clothes were -- 
were the clothes taken off before he was drug out or 
after? 

A. Yes, sir, his clothes were taken off before, sir. 

On Did you watch him being drug out? 

A. Just initially out the door, sir. I didn't follow the 
whole carrying. 

QO. Did you know where he ended up at once he was drug out 
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of the cell? 
Yes, sir. In that outside pen area. 


Did you see him out there? 
Yes, sir. 


What time of the day was it when he was drug out there? 
Sir, it was very late in the afternoon. I want to say 
1700, 1730ish, somewhere around there. 


Did you -- were you able to witness how long he was in 
that ‘area? | 

Sir, he was there for awhile. Once he was brought out 
there, the next task was to have him cleaned, so two of 
the other detainees were given rubber gloves and water 
to rinse off the feces. One of the reasons why we 
called for Doc (6) was’ since MY .q)@) had dropped 
himself in the wire on two occasions 1! nad concerns he 
had cut himself and cut himself badly. So that's why we 
called for DOC (wy@) 


Do you have an estimate of how long it took him to get 
him cleaned up and the Doc saw him? 

Sir, it probably took about a half hour like all in all, 
just wash him down, and then Major Paulus and I, we were 
supervising the strip searching of the sheik and then we 
walked over to check in on @)@) 


About what time was that? 
1745, sir, somewhere around there. 


Did you see Mr (b)(6) ever after that? 

No, sir, not after Doc (b)(6) assessment. 
When you said Doc 6) he was a corpsman? 
Yes, sir. 


Not a doctor? \ 
Right, sir, he's a corpsman. 


Did you ever get any other status update on MY . (b)6) 
after Doc ()@) saw him? 

No, sir, didn't have a chance. Shortly thereafter as 
we're heading up trying to, you know, figuring out 
because our immediate problem then was where are we 
going to get clothes for this man. We had a call from 
Battalion saying that 100 hajjis and beggars are coming 
towards our position to free the (b)(6) So from that 
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point there, we wanted to -- 
That's enough. 


The next word you got'on (6) was the following morning 
when you were informed he had died? 
Yes, sir. 


When you instructed Major Paulus to obtain statements 
from all those involved in the holding facility, what 
was his reaction or what was his response? 
Basically he was in agreement, sir, that we should do 
it, in a sense, you know, let's expedite this, let's 
cooperate fully and expedite this investigation and move 
on. ; 
I have no other questions. 
Questions in light of mine? 
No, sir. 
Mr. Higgins? 
One. 

RECROSS - EXAMINATION 
by the defense: 


You've been served charges for willful dereliction of 
duty and maltreatment? 
Yes, sir. 


Those are pending? 
Yes, sir. 


And they're for the events -- they're alleaed to have 
been for events on 5 June involving (6) 
Yes. 


The ones you testified to today? 
Yes. 


Thank you. 


Anything else? 
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TC: No, sir. 
MJ: I have no other questions. 
Major (6)(6) I want to thank you very much for your 


testimony this morning. You're excused as a witness and 
may go ahead and exit the courtroom. Thank you. 


The witness withdrew from the courtroom. 
MJ: We'll take a ten minute recess. 


The Articlé 39(a) session recessed at 1050, 11 August 2004. 


The Article 39(a) session was called to order at 1114, 
11 August 2004. , 


MJ: The court will come to order. Let the record reflect 
all those present when the court recessed are again 
‘ present. 
I asked that Major (b)(6) come back to the courtroom. 
Major (b)(6) . if you'd retake the stand. 
The witness did as directed. 


EXAMINATION BY THE COURT 


Questions by the military judge: 


on During your testimony. you indicated that you were 
informed that ()@) had died? 

A, Yes, sir. | 

Q. And then you and Major Paulus had some discussion which 


you indicated you wanted all the people associated with 
the detention facility to make a statement? 
A. Yes, sir. 


Did you discuss what the subject of that statement would 


be? 
By, With regards to the events of the day of June the SER: 
basically those that Saw (b)6) what they saw if they 


saw anything at all 


Os So you are looking for anyone with any information 
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concerning (b)(6) on the day of the 5th, the day he 
died? 
Yes, sir. 


Was there any discussion between you and Major Paulus as 
to whether anyone possibly was implicated in his death? 
No, sir. 


Did you give any consideration at all'when you were 
discussing this with Major Paulus as to whether or not 
someone might be implicated and they should be advised 
of their rights before they're’ asked to made a 
statement? 

No, sir. 


Is there a reason that you did not? 

Sir, when I had last seen @)@ . he appeared to be fine 
to me physically, sir. Doc p@ had done his cursory 
evaluation on him and just shortiy before that he had 
also rolled over, arched his left arm back, tilted his 
head back and said something to the effect of either hi 
or hey to me. A Sergeant m¢@) was standing right 
next to me at the time. So he appeared to be physically 
fine to me. Again, my focus truly thereafter was we 
were going to get clothes for the man and then that was 
put to the wayside when we had to go to the alert. 


Why did you assume or believe -- and I think you 
indicated you thought he died of natural causes. Why 
natural causes? 

Sir, I didn't think there would be any misconduct. 1 
was not under the impression of any misconduct. 


What's your background? I mean, I know you've got over 
21 years you said in the Marine Corps. 

Yes, sir. I'm a Combat Engineer officer, sir. I got 
off active duty in '92, was working with the family 
roofing and landscaping business, took it over. And 
then September 11 occurred and a couple of months after 
that we were re-mobilized. I closed the business and 
I've been on active duty since. 


Any law enforcement background? 
No, sir. 


Questions in light of mine, Major Francis? 


No, sir. 
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MJ: Mr. Higgins? 
RECROSS - EXAMINATION 


Questions by the ‘defense: 


0: Major (b)(6) rd 
Yes. 


Q. -- during your 21 years in the Marine Corps, have you 
ever witnessed a Captain's Mast -- I mean what you refer 
to as’ office hours? 

Yes. 

Did you ever conduct office hours? 

Yes. ' 


In the office hours procedure, was part of it reading 
the Marine before you his Article 31(b) rights? 
at Yes. 


And you would do that? 
Yes. 


And you'd seen that done before? 
Yes. 


That's because that Marine may make statements during 
the Captain's Mast? 
Yes. 


So you understood Article 31(b) rights? 
Yes, sir. 


PO PrP O0O PO PO FP O FY > 


You understand what it was? 
Yes. 


And you've used it before? 
Yes. 


PO -PO- 


cc: Thank you. 
MJ: Major Francis? 
TC: No, sir. 


MJ: I have no other questions. 
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Again, Major (b)(6) T want to thank you for your 
testimony. You're excused as a witness and may go about 
your normal duties. 


The witness withdrew from the courtroom. 
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Anything else from the government? 
No further evidence, no, sir. 
Defense? 


i} 


None, sir, other than the evidence that was presented 
attached to the motion this morning, Your Honor. We 
invite your attention to that. That is the charge sheet 
of Major (b)6) -- 

Hold on a minute. 


Captain Jasper, it appears to have an investigative 
action attached to it. 


And results of interview as well, sir, which is dated 
June -- 


Well, that's what it is, Results of Interview with Major 
Paulus. 


Yes, sir. 
And then a charge sheet dealing with Major 6) 
another preliminary results of autopsy, certificate of 


death, autopsy protocol, it looks like some testimony or 
something from Special Agent (b)(6) - I think it's 


actually supposed to be b)(6) Anyway, I think it's 
the same guy that testirieu nere. 

Yes, sir. 

You want me to consider all that? 

Please. 

Any objection to that? 


No, sir. 


Anything else? 
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No, S127. 

Government, are you prepared to argue? 
Yes, sir. 

Proceed, please. 


Sir. I want to focus my argument on, first of all, Agent 
(b)(6) 3 interview with Major Paulus. When Agent 

nterviewed Major Paulus, he read him his 
right's, he read him a cleansing warning, he informed him 
that things he could have said previously could have 
been incriminating. So he's already advising him of 
that. And the case law says -- and the case law I cited 
in my answers, specifically the Brenner case, talks 
about -- 


I'm sorry, the which case? 
The Brenner case. I'm sorry, sir. It's U.S. v. ~~ 


That's all right. If it's cited in there, that's fine. 
I just didn't hear the name. 


Yes, sir. 


It talks about when cleansing warnings are required, the 
types of cleansing warnings, so forth and so on, and 
it's a totality of the circumstances test for the 
military judge. Looking at all the factors, was a 
cleansing warning needed in the first place? And if 
it's needed, was it adequate? 


Here, sir, Agent (b)(6) knew that Major Paulus, 
because of what had happened the day before on the 12th, 
knew that Major Paulus had possibly made some 
incriminating statements. So at that time, in order to 
encapsulate anything that potentially could have been an 
issue, he gave him that cleansing warning, gave him an 
opportunity to say, hey, you might have said things in 
the past that we couldn't use and these are your rights. 
Do you still want to speak to me? And Major Paulus said 
yes. 


He initialled that waiver of rights, sir, he agreed to 


speak to Agent (b)(6) . And as a part of that 
interview and a part of that taking of that statement, 
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they discussed the statement that Major Paulus had given 
to Major (b)(6) -. That was a part of that discussion. 
Major Paulus identified that to Agent @ @) and that 
was incorporated in that statement. 


So purely under the analysis of Agent (6)(6) 

interview of Major Paulus, both statements come in 
because it satisfies the totality of the circumstances, 
he gave him a cleansing warning, the warning is adequate 
and Major Paulus agreed to give a statement and to 
incorporate this handwritten statement in his statement. 


Now, as far as the issue of Major (b)(6) and Major 
Paulus discussing Major Paulus giving a handwritten 
statement, now Major (6) > is an accomplice, the 


government contends, or major Paulus in the dereliction 
of duty because of the dragging, because he observed the | 
dragging incident. That's a subject of the charges by 
Major Paulus because he gave that order. 


But at the time of the taking of the statement and the 
time that they were discussing it, Major me Sadat 
know why q@)@) had died. He didn't know about the 
injuries. Ana so when you are talking about 
specifically when they had this ‘discussion about the 
taking of statements, Major m@é wasn't thinking 
about that he was an accomplice ana he wasn't thinking 
about that Major Paulus ~- he and Major Paulus had 
committed a dereliction of duty. He wasn't thinking 
about that. He was thinking about a death investigation 
that's coming down range, we have all these Marines who 
had access to Mr. (b)(6) let's get some statements. 


Plus it was an agreement between the two, sir, that this 
was something that was a good idea that they had 
discussed that Major Paulus, according to Major (b)(6) 
acreed to it. Yes, let's take statements. And as Major 
(b)(6) told you, sir, he didn't say specifically to 
Major Paulus, you know, give me a statement on exactly 
what happened when we were together there and saw the 
dragging incident. He just said statements in general. 


But even so, sir, even if you say -- if you look at the 
case law and say, well, under an objective standard he 
should have thought he was a suspect. That statement is 
still saved as far as being admissible and presented to 
the members because of the cleansing warning and the 
interview that Agent (b)(6) conducted on the 13th 
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because Major Paulus incorporated that in his statement 
to Agent (6) 


Thank you, sir. 

Thank you, Major Francis. 
Captain Jasper. 

Thank you, sir. 

May I" enter the well, sir? 


You may enter it a little way but not too far. That's 
probably about far enough. 


t 
Good morning, sir. 


Sir, how can the government argue that Major (b)(6) 

wasn't suspecting Major Paulus of an offense and then 
charge him for actions that were taken on June 5th with 
willful misconduct that encompasses the exact alleged 
misconduct that Major Paulus committed? It's covering 
the same time. The charges mirror each other in time 
and the charges are drafted in a manner that essentially 
charge both Majors with the same crimes, dereliction of 
duty and maltreatment. 


They can't have it both ways, Your Honor. They can't 
said today in Major Paulus' hearing that Major (b)(6) 
did not purposefully or willfully think that any 
misconduct was taking place but then charge him for 
willful misconduct. It doesn't make any sense, Your 
Honor. That's the first point. 


Now, sir, case law is pretty clear under Duga that when 
you have a CO of a company and he's asking one of his 
subordinates to provide statements, the subordinate has 
to -- well, makes the statement involuntary. 


Here, sir, you heard on cross-examination that Major 
Paulus really didn't have a choice in the matter. Major 

(b)(6) did say that if he would not cooperate with him 
tnat ne would have had to provide a statement anyways. 
So Major Paulus really in effect had no choice. His 
free volition to make a statement was taken away. 


Sir, you also heard from Major qe) in a way he gives 
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orders as a superior commissioned officer. He doesn't 
say "I'm ordering you to provide a statement." It's the 
way we do business. A CO, the Camp Commandant, the OIC 
of Camp Whitehorse telling his subordinate and his 
Executive Officer that he needs statements involving 
everyone involved with the detention facility. That 
includes Major Paulus. Major Paulus really -- 


I'd ask you to move on from that issue, please. 


Yes, sir. 


So it does take away the free volition of Major Paulus. 


In addition, sir, the command directed ‘an investigation 
down from Lieutenant Colonel ()6) down to Major 

(b)(6) It was a command investigation involving a 
death. Reasonable people would think if there's NCIS 
involved -- 


I'm sorry, you've lost me there. 


Yes, sir. 


You've indicated (b)(6) directed an investigation down 
LO (Hye) but my understanding of the testimony was 
that mye simply indicated that there were 
investigators on their way down to look into it. Did I 
miss something? 


Yes, sir, that is accurate. 


As opposed to (b)(6) saying, '(b)(6) , conduct an 
investigation," which seems to be what you were arguing 
a moment ago. 


Yes, sir, and I'll retract that. You are -- to be 
consistent with your thoughts there, sir. That is 
exactly what happened. 


Major (b)(6) put everyone on notice that investigators 
were coming down and that's how the conversation went. 
It was a directed order, sir. 


Next, Sir, vou have provided before you the testimony of 
Agent (6) Agent (6) said there were five 
to six other agents coming down, flying in specifically 
to investigate this. He's claiming on the 12th that 
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this is not a criminal investigation. 
Who is claiming that? 


Agent (b)(6) He claimed that it was a death 
investigation, that he didn't know any misconduct that 
took place by Major Paulus until Major Paulus made a 
possible incriminating statement bv directing Lance 
Corporal (b)6) to remove (b)(6) from the detention 
facility. It doesn't make sense if you look at the 
totality of the circumstances. 


First they have a trained Judge Advocate, Lieutenant 
Colonel Miller, in the same area who is conversing with 
these agents over what questions they ask. In addition, 
sir, they have agents, and it's provided in the synopsis 
of the autopsy that was taken on the 10th of June of 

(b)(6) that there were agents there. 


At the autopsy? 
At the autopsy. And that evidence -- 
That's a matter of routine. 


Yes, sir. But the point is that there are agents 
involved in this investigation, they have the results 
that there was a strangulation on the 10th of June, two 
days before Major Paulus entered Crown Plaza to be 
interviewed. They had that information available to 
them. 


We're calling into question the intent. The veracity of 
the statements were provided by Agent ()@) 


In addition, sir, you have the result of interview -- 


I'm sorry. In what respect are you calling into 
question his veracity? 


On the results of interview provided by Agent (6)) who 
was also present during the interview, they go on 
further -- if you will read the entire results of 
interi.e™ .they go on further and explain what happened 
after (b)6) was removed. They got all this information 
Girectiy trom Major Paulus on the 12th of June. 


He said in his testimony that the interview ceased as to 
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the substance of whether Major Paulus had anymore 
involvement with aye oecause he wanted to provide him 
with his rights tné roilowing day. It doesn't make any 
sense and it's totally inconsistent with that results of 
interview that's provided by Agent ()@) And that's 
before you. I invite you, sir, to evaluate that. 


That comes to the question, sir, of whether this was a 
tactic used to have Major Paulus waive his rights to 
incriminate himself, the rights advisement form provided 
on the 13th. Sir, what you have is a question first 
tactic. 


A what? 


It's called the question first tactic, sir, and I invite 
your attention to the Supreme Court case that was 
decided on the 27th of June concerning the 
constitutionality of -- 
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Do you have a citation? 

Yes, sir. 

Is it in your brief? 

It is, sir. 

What's the name of the case? 
Missouri versus Seibert, sir. 
Speld: at. 


S-E-I-B-E-R-T. 


And, sir, the object of the question first tactic is to 
render Miranda warnings ineffective by waiting for the 
most opportune time to give them after a suspect has 
already confessed to something. And we think that was 
employed here in this case. They waited until he said 
something incriminating. They got more information from 
him that was potentially incriminating and they called 
him to come back the next day and provided him cleansing 
warnings to regurgitate everything he had said the 
previous day. 


That's exactly what happened in Missouri versus Seibert. 
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The Supreme Court said that that tactic is 
unconstitutional. There were five factors that they 
applied to that case and they apply here. 


First i's the completeness and detail of questions and 
answers in the first round of interrogation. And as you 
saw from the results of interview provided, they went 
over the entire event with Major Paulus on the 12th 


regardless of what Agent m ¢@) says here under oath 
an court. 


The second factor is the overlapping content of the two 
statements. Sir, if you look at the results of | 
interview and you look at the statement that the 
government provided in their motion to suppress on the 
13th, they're almost identical. 


The third factor is the timing and setting of the first 
interview and the second. Well, sir, they were one day 
apart and the setting was exactly the same. We have the 
same personnel with Agent (6) present during the 
interview on the 12th and he's the one who that took the 
written statement on the 13th, and they were both done 
at Crown Plaza in the exact same setting. 


The fourth factor in the continuity of the police 
personnel, which is clearly established. Agent 
)(6) was in both rounds of interviews or 
interrogations. 


The fifth factor is the degree in which the 
interrogation, questions is treated. And the second 
round is continuous with the first. And, sir, the 
continuity: here is extremely clear between the first and 
second. They only call him back the second day from all 
the information they elicited from him on the first 
interview. 

And, sir, please read the footnotes as well in this 
case. The cite is 2004 U.S. Lexus 4578. I've also 
cited that in my brief. 


In the footnotes of this case, Sir, it acknowledges that 
some of these investigators may not be completely candid 
with some of their tactics, but the key is the focus on 
all the facts apart from the intent and to show that the 
question first was at work. Therefore, the cleansing 
warnings here in this case are no good. 
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They are no good, sir, for one reason. They knew on the 
12th when they first interviewed Major Paulus that an 
autopsy was being performed on the 10th and the results 
were published on the 10th. They had Lieutenant Colonel 
Miller directing that’ investigation who is a trained 
Judge Advocate. Thev. had in the possession, NCIS, as 
you heard from Major (b)@) ‘possession of statements 
that Major Paulus provided to Maj OY (m6) to give to 
NCIS. They had all this information.» 


There's absolutely no way they can claim that they did 
not know anything about Major Paulus' conduct on 
June 5th and 6th when they interviewed him on the 12th. 


It makes no sense when you look at the totality of the 
circumstances. 


We're asking that you apply those circumstances to the 
facts that fall squarely within the purview of the case 
law, the United States Supreme Court case law, decided 
upon June 28th, 2004, Your Honor. 


Thank you. 


I'm going to suggest we go ahead and break for lunch at 
this point and then come back at 1300. 


Yes, sir. 


The only question I had, sir, was Colonel Scully's 
availability. He's standing by to testify. 


I don't know why that's a problem. Why would that be a 
problem? Is somebody calling him? 


Yes, sir. The Article 34 advice we spoke about in the 
802 that we would be presenting Colonel Scully. He was 
here earlier. I'm use to deferring to an O-6's 
schedule, sir. Whatever you tell me, I'm fine, sir. 

T am an O-6, too. 


Yes, sir, that's why I'm -- I have two of them. I'm not 
sure who to defer to. 


In fact, I would dare say I'm quite senior to Colonel 
Scully, so I'm not particularly concerned. 


Looks like we're going to lunch, sir. 
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Until 1300, gentlemen. 


The Article 39(a) session recessed at 1139, 11 August 2004. 


The Article 39(a) session was called to order at 1304, 
11 August 2004. 


MJ: 


The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. 


I bellieve we want to take up the issue of the adequacy 
of the Article 34 advice provided to the convening 
authority prior to referral of charges. 


The defense's motion is Appellate Exhibit XVI (16) and 
there's a number of attachments to that. I'm sorry, 
that's a disqualification of the Staff Judge Advocate 


letter. That's Appellate Exhibit XVI (16). The 
adequacy of the pretrial advice is marked as Appellate 
Exhibit XVIII (18). A 34 advice letter is attached to 
that. 


The government's response actually to both XVI (16) and 
XVIII (18) is contained in Appellate Exhibit XXVIII 
(28). 


We had a discussion of this issue during our 802 
conference this morning, and I was told and been 
provided and it's been marked as Appellate Exhibit XXIX 
(29) a three-page document, the first page of which is a 
letter signed, by the convening authority -- actually 
more of a declaration signed by the convening authority 
where he indicates that he sought new advice and a new 
34 advice letter from Lieutenant Scully who is currently 
acting as the Staff Judge Advocate for the 1st Marine 
Division, which I think it's 1st Marine Division (Rear) 
although it says 1st Marine Division. 


Then after reviewing all the information, General 
Donovan has basically concurred in the decision of the 
original convening authority, who I believe was General 
Bowden, who referred to this matter to trail by 
court-martial. And that's after considering the advice 
of Colonel Scully, as well as the matters considered at 
the Article 32 investigation to include the Article 32 
Investigating Officer's Report. I believe that report 
is attached to Appellate Exhibit XVI (16). 
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I believe it's attached to both, sir. 


Pardon me? 3. 
Yes, it is attached to XVI. 


As I understood from the defense at our 802 conference 
that they believe that the technical requirement in 
terms of the things that have to be contained in the 34 
advice letter have not been complied with, and that's 
based on Colonel Scully's letter of 5 August 2004, which 
is, as I said, attached to Appellate Exhibit XXIX (29). 


Defense, you indicated you still had an objection to the 
advice that was given and to the procedure and wanted'to 
continue to challenge the appropriateness of that 
recommendation and subsequent referral based, at least 
in part, on Colonel Durrett's continued involvement in 
the case. Is that an accurate statement? 


Yes, it is, sir. In essence, we'd be looking to 
verbally amended today the disqualification of Colonel 
Durrett to encompass the actions of Colonel Scully. 


All right. And I understand that you want to call 
Colonel Scully or Colonel Durrett. 


Colonel Scully, sir. 
All right. And he's here in the courthouse? 
Yes, sir. 


Why don't we go ahead and call him at this point. 


Colonel Thomas G. Scully, U.S. Marine Corps Reserve, was called as 
a witness by the defense, was sworn, and testified as follows: 


DIRECT EXAMINATION 


Questions by the prosecution: 


Q. 


A 
Q. 
A 


Please state your full name. 
Thomas G. Scully, S-C-U-L-L-Y. 


Currently, sir, you are a Colonel in the United States 
Marine Corps Reserve? 
Correct. 
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And your current unit is 1st Marine Division? 
Correct. 


Let me ask a question here, if I can, before we go too 
far. ' 


Is it 1st Marine Division or 1st Marine Division (Rear). 
1st Marine Division (Rear). 
Thank you. 
( 
Please continue. 
by the defense: 


t 
Good afternoon, Colonel. 
Good afternoon. 


We've met before. I'm Keith Higgins. I'm Major Paulus' 
civilian defense counsel. 


Sir, it's my understanding that you wrote a new 
Article 34 advice letter for Major General Donovan in 
the case of United States versus Paulus? 

Correct. 


You also wrote one in the case of United States versus 
Pittman? 
Correct. 


Sir, can you please tell the court how you came to write 
those letter? , 

Sure. What had happened was that the draft letters were 
generated by the Base SJA's office. They e-mailed them 
to me as an attachment. I reviewed them, made some 
corrections to them and then signed them. 

And prior to signing those, what did you -- did you 
review any information or evidence involved in this 
case? 

Yes, I actually had the entire Article 32 investigation 
with the exhibits in my office where they've remained 
since the 32 and, of course, the charge sheets. 


When did you find out you would be writing this 


Article 34 advice? 
I think it was probably about a week ago. 
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So August 4th? 
On or about that date, correct. 


August 4th is a Wednesday if that helps at all. 
Okay. 


Who told you you would be doing this? 

Well, no one told me that I would be doing it, but what 
had happened was that I was over at the Base SJA's 
office on some other matters and it came to my attention 
that I think you or your co-defense counsel had filed a 
motion regarding Colonel Durrett's continued service as 
the SJA in this case, and so it was decided at that 
point that the best course of action, to remove any 
appearance of impropriety, that he would -- actually 
requested that I,serve as the primary consultant to 
Major General Donovan on this case and the Pittman case. , 
It was at that point that he requested that I sign the 
34 advice letter and I said I would do so. 


So Colonel Durrett requested it? 
Correct. 


And you found out about this on or about August 4th? 
Yes, on or about that day. 


And then prior to signing it, what of those items in 
your office did you review? 

Well, I was already pretty familiar with the case. 
Again, since we had been -- when I say "we" I mean the 
Division since it was a Division case had been familiar 
with the Article 32 investigation, so I was already very 
familiar with the case. I think what I reviewed in 
preparation for the 34 advice letter again was the IO 
report from Colonel Gallo, the charge sheet, I don't 
think that I needed to review any of the exhibits, so I 
think that probably was about it. 


Had you between August 4th and -- the letter was 
actually signed on August 5th, correct? That's not 
fair. Let me show it to you. 

That's probably about right. 


It's the 5th of August. We don't need to show it to 
him. 


Yes, sir. 
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Questions 


Q. 
A. 


Q. 


Prior to 2 August -- as ist Marines Division, who do you 
report to? 

Well, l'st Marine Division (Rear) is a separate and 
detached command, so technically I report to Colonel Bos 


Gerron, who is the CO of 1st Marine Division (Rear). 


Prior to -- when did Ist Marine Division deploy? 
January of this year. 


Prior’ to that, you would have reported to Major General 
Mattis? 
Correct. 


And he was the General and the convening authority of 
the original Article 32; is that correct? 
Well, he wasn't the convening authority. 


The Article 32? , 
Well -- I see what you are saying. Yes, before he 
deployed it was a 1st Marine Division case. 


And that would have been convened by Major General 
Mattis? 
Correct. 


Well, I'm not clear now. Did General Mattis convene the 
Article 32 or was he the GCM convening authority for the 
command to convene the Article 32? 


Yes, exactly., He was the GCM convening authority for 
1st Marine Division. 


But he did not convene the original 32? 


Correct. I think it was actually Colonel Knapp, if I'm 
not mistaken, the CO of Headquarters Battalion. 


by the defense continued: 


Were you involved in the -- did you deploy to Iraq? 
No. 


During the time you were in 1st Marine Division prior to 
August 4th, did you ever become aware of or privy to any 
opinions Major General Mattis had about this case? 

No. 
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And on -- prior to August 4th, you've already stated you 
examined the investigating officer's reports and some of 
the exhibits? 

You know, I don't think I had looked at any of the 
exhibits. I looked at the report and the charge sheets. 


Prior to August 4th, did you look at any other things? 
Had you reviewed any other things? 
In the preparation for the 34 advice letter? 


No, on this case? 

Yes. As I indicated earlier, when the case was 
originally sent to an Article 32, I had reviewed the IO 
report from Colonel Gallo whenever it came out, I forget 
when, as well as a number of the exhibits, but that was 
months and months ago. 


Yes, sir. 
But I have reviewed it, yes. 


Sir, Did you ever review any transcripts of that 
hearing? 
I don't think I did. 


Did you ever participate in the investigation at all? 
No. 


Sir, you said that you had become the primary SJA for 
Major General Donovan on this case? 
At his request, yes. 


Yes. Is that for just the 34 advice that you wrote 

August Sth or is that for the remainder of the case? 
It was my -- it's my understanding that it's for the 
remainder of the case. 


Yes, sir. And what role did Colonel Durrett play in 
this case? 

Other than scheduling a meeting probably if any is 
necessary. But, as I say, the primary advice my 
understanding is to be given by me. I haven't asked 
Colonel Durrett what, if anything, he intends to give 
but as far as advice, but I venture to say that it's not 
going to be anything. 


But you're not sure? 
You would have to ask Colonel Durrett, but -- 
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I think I'm going to have to. 

Well, okay. I can't speak for him, but my understanding 
is that my role is to be the primary consultant to Major 
General Donovan on this case and the Pittman case. 


Have you had meetings with Major General Donovan on this 
case? 
Yesterday. 


Is that the only meeting you've had with him? 
Yes. 

Was Colonel Durrett present? 

Yes. 


Did Colonel Durrett speak? 
Yes. 


And that meeting yesterday was prior to -- or was it a 
meeting with Major Francis? 
Say that again, I'm sorry. 


I asked four questions in three phrases. Let me try 
again. 


The meeting yesterday was with Major General Donovan, 
Colonel Durrett, yourself and Major Francis? 
And Major Lorie. 


Is that Major Joe Lorie? 
Yes. 


Do you know if he's a potential witness in this case? 
Not to my knowledge. I guess potential -- not that I'm 
aware of. 


Okay. And that meeting was to discuss whether charges 
should remain referred? 
Correct. 


And, again, you stated that Colonel Durrett did 
participate in that meeting, wasn't merely just in the 
room? 

Well, I mean, he spoke. I mean, we talked about the 
case. So, yes, he was there, he spoke, he participated. 


In his participation, this was -- obviously this was 
yesterday. This was after you became the primary SJA? 
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Q. 


A. 


Correct. 


Thank you, sir. 
Cross? 
Yes, sir. Thank you. 
CROSS -EXAMINATION 
by the prosecution: 


Now, sir, when you signed that 34 advice letter, was 
that your independent recommendation? 
Yes. 


So you weren't just following someone else's 
recommendation? 
No. 


You need to speak up. 

Sorry about that, Colonel Chester. 
That was my independent advice. 
by the prosecution continued: 


Now, yesterday did Colonel Durrett use any words to 
describe what he felt was going to be your role from 
here on out? 

Well, I don't know if it was yesterday or last week when 
we talked, but it was my impression that I'm going to be 
the primary consultant on this case to Major General 
Donovan. My impression is that I'm going to be the sole 
consultant to him. 


Now, sir, yesterday do you recall Colonel Durrett saying 
to you "this is your case now"? 
Yes. 


At this point, sir, do you believe that the only support 
Colonel Durrett is going to provide to you as far as 
legal advice to the General is just logistical? 

Yes. I suspect Colonel Durrett has no desire to be 
further involved in this case. 
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Did he indicate that yesterday, sir? 
Yes. 


How so? 

Well, I' think almost what I just said, this is, you 
know, I don't even want to be involved in this if it's 
going to create the appearance of impropriety and I'd 
just as soon -- these are his words, I'm paraphrasing, 
but I just assume to stay out of it. 


Thank you, sir. That's all I have. 
Defense? 

REDIRECT EXAMINATION 
by the defense: 
So prior to August 4th had you ever expressed to another 
officer your concerns that there was not -- let me put 
it this way: Did you ever express your concerns that 
this was not a case that belonged to a court-martial? 
I never expressed that advice. 
And you never ever said to another attorney that you 
thought these charges were baseless? 
Against Major Paulus? 


Yes. 
I do not recall ever saying that, no. 


Or words to that effect? 
Or words to that effect. 


Is there any possibly that you did? 
No, I don't think so. 


That's all I have. 

eine else? 

Nothing for Colonel Scully, sir. 
Government, any other questions? 


No, sir. 


73 


EXAMINATION BY THE COURT 


Questions by the military judge: 


Q. 


A. 


PIO 


MJ: 


CC: 


MJ: 


TC: 


As I understand it, prior to the charges being referred 
to court-martial you had at some point reviewed the 
Article 32 investigation. 

Yes, sir. 

Had you also reviewed all of the exhibits that were 
attached to that investigation? 

At some point, I did review. They're very voluminous 
and I do recall going through -- there were, I think, 
three big file folders on my conference table and I 
recall going through them, some of them not in very much 
detail. But I recall that when the 32 was completed I 
did have the timé to do that. And, again, it was months | 
ago, but I did do so, yes, sir. 


And then just prior to your signing this letter of 
5 August, you reviewed the investigating officer's 
report, that being Colonel Gallo's report? 
Correct. 


What else had you reviewed? 

I reviewed the charge sheets. I think that I am pretty 
sure that I would have reviewed the prior Article 34 
advice letter to General Bowden. 

And it's your opinion that the evidence contained in 
that 32 supported the charges that were referred to 
trial? 

Yes, sir. 

Did Colonel Durrett ever put any pressure on you to come 
to that conclusion? 

No, sir. 

I don't have any other questions. 

Mr. Higgins, any other questions? 

None for the Colonel, sir. 


Major Francis? 


No, sir. 
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Colonel Scully, I want to thank you very much for your 
testimony this afternoon. You're excused as a witness 
and may go about your normal duties. 


Thank you. 


The witness withdrew from the courtroom. 
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MJ: 


MJ: 


cc: 


Md : 


TC: 


MJ : 


Mr. Higgins. 
Yes, sir. 


Sir, at this time I think I'm going to have to contact 
Colonel Durrett and see if we can have him testify. 


Do you want to call him as a witness? 


I do, Your Honor. I thought we may be able to avoid it 
with just the one witness, but given the nature of his 
testimony -- 


And what is it you expect him to testify to? 


Judge, we've had this idea of a primary SJA. We have 
Colonel Durrett still present in the meetings. My 
motion is to disqualify him from involvement in it. I 
don't know if he's still involved. If someone will tell 
me, if the court has enough to order him not to be 
involved or the prosecution or if someone can make a 
representation he is no longer involved with the case, 
we don't need -- I just don't -- I don't have that. 

I'm not sure I'm in a position at this point to make 
such an order. I have that authority, but I don't know 
if I have a basis at this point, so I'm not going to do 
6.2 


I don't think you do either, sir. 
What's the government's position? 


Sir, Colonel Durrett is the SJA for Marine Corps Base. 
I mean, he, of course, is going to talk to the CG of -- 


I am not asking about what your position is on the 
appropriateness of my issuing such an order. 


My question is what is your position on whether there is 


75 


TC: 


MJ: 


CG: 


MJ: 


TC: 


MJ: 


TC: 


MJ: 


a need to call Colonel Durrett as a witness. 


No, sir, the government doesn't believe there is a need 
at all. 


Mr. Higgins, again, what is it you would want to ask 
him? What his involvement is? 


If he'll take the stand, sir, I'm going to ask him what 
is your involvement with the case since August 4th and 
what will it remain from this date forward. 

Is he available? Do you know? 

I don't know, sir. 

Let's take a short recess and find out. And I'm not 
ruling to make him come down, but find out his 
availability. 


Yes, sir. 


The court is in recess. 


The Article 39(a) session recessed at 1326, 11 August 2004. 


The Article 39(a) session was called to order at 1335, 
11 August 2004. 


MJ: 


The court will come to order. Let the record reflect 
all those present when we recessed are again present. 


I was informed by the trial counsel during the recess 
that Colonel Durrett is available for the next half an 
hour or so by telephone if we want to call him. 


At this point, defense counsel, I'm not clear on what it 
is that you think disqualifies Colonel Durrett from 
acting as the Staff Judge Advocate and I would like for 
you to articulate that because even if we call him in 
here and he says, well, I'm going to continue to 
participate in the case, if there's a conviction I'm 
going to write the SJAR or I'm going to give advice to 
the Commander on what he should or shouldn't do, even 
were he to do those things I'm not sure that there's 
been a basis established yet that says he shouldn't. I 
guess I'd like for you to articulate that for me. 
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Yes, sir. 


Sir, in the Court of Military Review case that I cite 
inside my brief, United States versus Hernandez, in that 
case the court's were asked to identify -- a Staff Judge 
Advocate attended a meeting in which a co-accused and 
his attorney make a pitch for clemency to the convening 
authority. That's what happened in that case. The 
court was then asked to examine whether the Staff Judge 
Advocate present at that pretrial hearing on a separate 
accused would be such that it would disqualify the Staff 
Judge" Advocate from writing Article advice 4 and | 
¢ontinue participating as Staff Judge Advocate in the 
case. 


The court found in that case that because the Staff 
Judge Advocate had not aligned himself with the 
prosecutor there had been no improper loss of , 
impartiality in that transaction. But, sir, what that 
sets out for us from that case is the factor that a 
Staff Judge Advocate can take pre-34 advice action that 
would call into question his or her impartiality which 
would disqualify them from further participation. 


It is the defense's contention that if you review the 
statements Colonel Durrett made to the San Diego Union 
Tribune that -- 

I read the statements. 


Yes, sir. 


If you look at those statements and the timing when 
they're made, prior to any Article 32 investigation -- 


Yeah, I was going to say it's not prior to any 
investigation. 


Yes, sir. 


Prior to any Article 32 investigation, prior to 
reviewing the Article 32 and prior to issuing his 34 
advice, this case was a done deal for Colonel Durrett in 
those statements. And what we're saying is he had drawn 
a conclusion that removed his impartiality to serve in 
that function. 


Let's assume that that's the law for argument sake. 


Td 


cc: 


MJ: 


CGs 


MJ: 


Cc: 


What is your purpose in calling Colonel Durrett at this 
point? 


Sir, if he says he's removed himself from the case -- 
What is your purpose in calling him? 


My purpose is to find out whether or not he's 
disqualified himself from the case because if he has my 
motion igs moot. If he hasn't, then I need to make 
argument on the motion similar to what I just did. 


Well, at this point I'm not going to allow you to call 
him for that purpose because at this point I'm not 
satisfied that there's anything inappropriate about his 
involvement in the case. The statements that you allude 
to are not such that it would indicate he's an accuser 
or anything else. 


I read your attachments and I read the articles that 
were attached to -- or read your briefs and the articles 
that are attached to them and that's what a Staff Judge 
Advocate does. He reviews the NCIS investigations, he 
reviews JAG Manual investigations and makes a 
determination as to what the proper course of action is 
that a commander should take and then makes that 
recommendation. That has to happen before the 

Article 32. 


What you seem to be arguing is that because he did that 
he is somehow now disqualified based on what you 
provided. If you want to provide some additional 
evidence, I will certainly entertain it. But based on 
what I have now and if your only purpose is to establish 
whether he's still involved in the case or will continue 
to be involved in the case, I'm not going to allow you 
to do that because we're not there yet. I'm, at this 
point, satisfied -- I'm not satisfied that he has done 
anything that would cause me to order his 
disqualification and that he not be allowed to 
participate further in the case. 


Sir, if I may just quickly for my record. 
There is a requirement prior to the referral of charges, 
601, that an investigation occur. Article 32 is that 


investigation in our case. 601 requires the Staff Judge 
Advocate provide advice to the General as to whether 
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there is probable cause. There's another pending motion 
on that issue. 


And what I am saying, Your Honor, is that, yes, he does 
look at’ stuff and draw a conclusion but that conclusion 
is not supposed to be drawn until after the Article 32 
and that he drew it before the Article 32 and that is 
what I'm alleging was improper. 


Okay. I understand. 

tes, ‘Sir. 

On that point of shave, ae are not in agreement. 
Yes, sir, and I just -- 


I think you're just -- you're making your. record and I 
think you've done that. 


As I said, I'm not going to require Colonel Durrett to 
testify at this point as to whether or not he will 
continue to be involved in the case because I don't see 
at this point any reason why he could not be. 


Yes, sir. Just I'm duty bound to call the court's 
attention to my footnote on page 4. 


I've done that. I appreciated that. I didn't mention 
it, but I do appreciate the briefs that were provided to 
the court. They were good and helpful. 


Anything else on that motion? 
No, sir. 


I guess to wrap it up then, I am not going to -- to the 
point the defense is asking that I order that Colonel 
Durrett: be disqualified from any further participation 
in the case, I am not going to order that. I'm denying 
that motion. 


I do find that Article 34 and the appropriate provisions 
of the Manual for Courts-Martial have been complied with 
in terms of providing an appropriate investigation into 
the allegations prior to referral to a court-martial and 
that the convening authority received the advice of a 
Staff Judge Advocate. In this case that would be from 


Lo 


Ce: 


Md: | 


CC: 


MJ: 
The trial 


cc: 


MJ: 
Le: 
MJ: 


Tc: 


MJ: 
TC: 
MJ: 
Cy 


MJ: 


Colonel Scully to Major General Donovan who has 
confirmed or ratified the action of General Bowden as to 
the appropriateness of referring these charges to a 
trial by court-martial at a general court-martial. 


Sir, if I may suggest, since we're already close to the 
topic, that we take up the probable cause motion next. 


I'm looking for that one. 

That would be Appellate Exhibit XV (15) and, again, a 
number of attachments to the defense motion, the IO 
report. It looks like the 34 advice letter signed by 
Colonel Durrett is also attached. 


Is there any other evidence that you wanted the court to 
consider? 


May I confer with trial counsel first very quickly, Your 
Honor? 


Sure. 

counsel and civilian defense counsel conferred. 

Judge, I would just ask in addition we also consider the 
testimony of Colonel Scully that he gave on the previous 
motions. 

Any objection to that? 

No, sir. 

All right... 


But I would ask, sir, that on this motion that you also 
consider the two statements -- 


Wait a minute. Let me finish up with the defense. 
Im sorry, Sir. 

Any other thing besides Colonel Scully's testimony? 
Just the exhibits attached thereto. 


I'm sorry, the what? 
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Just the exhibits -- the attachments to the motion, sir. 


And the government's response is Appellate Exhibit 
XXXIII (33). 


And you want me to consider what else, Major Francis? 


Also, sir, the two statements of Major Paulus that we 
considered in the previous motion, Appellate Exhibits -- 


T have it here. 


+- XXXV (35) and XXXVI (36). 
Any objection to that, defense? 


I believe they were part of the exhibits, the 10 report, 
and I said that I thought the military judge should 
review the exhibits. 


Sir, on that point, I view this as a two step motion. 
This is the probable cause motion? 
Yes, sir. 


The first step would be argument as to whether the 
military judge has the power to do such a review, and 
the second would be as to what that review would entail 
and the result of that review. 


But I do state in the motion that if the military judge 
were to call for additional stuff in its review rather 
than submitting all the transcripts as appellate 
exhibits, I can provide those. 


Transcripts of what? 
The Article 32. I just didn't think given the nature of 
the motion that that would be a wise use of space. 


All right. Let me ask a question. I dare say I know 
the answer, but let me ask it any way. 


Did the 32 officer consider Appellate Exhibits XXXV (35) 
and XXXVI (36)? 


Yes, sir, he did. 
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Md: Do you agree with that? 


ECs I do, Your Honor. 
MJ: All right. Let's také a short recess. 
The Article 39(a) session recessed at 1347, 11 August 2004. 


The Article 39(a) session was called to order at 1431, 
11 August 2004. 


Md: The court will come to order. ‘The record will reflect 
all those present when the court recessed are again 
plenty. 


As I understand it, Major Francis, you are of the 
position that the court lacks authority to review the 
probable cause determination as made by either the Staff 
Judge Advocate or the convening authority. 


TC: That is correct, sir. 


MJ: And, Mr. Higgins, you are of the opinion that while 
there's no Manual provision that gives the court such 
authority, no case law, but to give meaning and effect 
to the rules that require such a determination, then I 
should conduct such a review? 


Cc: Yes, sir, I believe the court has the power to do so, 
Your Honor. 


MJ: With respect to the IO's report, it's a very lengthy one 
and he discusses in great detail various aspects of the 
evidence along with his analysis and opinions of that 
evidence. 


How does the defense suggest I treat his conclusions as 
to what the facts are? Should I treat those as evidence 
from which one could assess whether there was probable 
cause or not or are you simply submitting it for the 
purposes of me seeing his opinion that there was no 
probable cause? 


Cc: Judge, I think I've conceded in my motion and agreed 
there is no Manual provision for this, so I'm trying to 
make a suggestion as to how we would go about this. 


My suggestion is if the court is inclined to review what 
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the court would then -- what the court should review is 
that which the Staff Judge Advocate and convening 
authority would have available to them in reviewing it. 
So to that, in essence, I think that you would review -- 
I'd submit that you review the investigating officer's 
report as to whether in it is provided for probable 
cause on any of the charges. 


Whether his report does? 


Whether his conclusions and the summations of the 
evidence that was presented, which is -- it's difficult 
because in this case although it's very lengthy it does 
draw a number of conclusions in summarizing the 
evidence. 


t 
But I also submit, and government counsel and I would 
concede this point, in their response stated that a 
staff judge advocate and convening authority has the 
ability to review more than the Article 32 report. In 
this case, we have a transcript of all the testimony 
that was done. 


Now, they didn't review transcripts from the testimony 
we've taken. But I submit that the court, in 
formulating what it would review to determine whether 
probable cause was reached would have to be that which 
came out of that pretrial investigation because, as the 
court knows, you have to have that. It's from that 
pretrial investigation that should be the basis of 
whether or not charges are referred. 


Am I talking around your question, sir? I'm trying to 
answer directly. 


You're not talking around it. I mean, you're 
articulating your position and I appreciate that. 


The Manual hasn't given us a way to do that. 


But you indicate in your brief that you're not looking 
for a little mini trial here on probable cause, which 
I'm not inclined to do. 


But in the investigating officer's report, he does talk 
extensively about the evidence that he considered. My 
question is do you desire that I treat -- in order to 
avoid that mini trial, do you I guess suggest that I 
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treat those statements of fact in here or that are 
contained in this report as facts which the convening 
authority could have considered or the Staff Judge 
Advocate could have considered in determining whether 
they thought there was probable cause? 


Sir, yes. 
All right. 


I believe with no other procedure set out in the Manual, 
that would be the process that we would be left with 
that makes the most sense given that we have not been 
Given specific guidance but we've been given these 
inherent rights. I think that, yes, that would have to 
be how it was determined. 


Otherwise, to look akin to a civilian court where the 
government has the burden, they get to call a police 
officer, somebody, and hearsay is admissible and what 
happens is you go through a full mini trial. I don't 
think the court would be inclined to do. I don't think 
the Manual provides for something like that. So the 
argument I'm making is I would ask that the review be 
that which was available for review by the Staff Judge 
Advocate or the convening authority. 


All right. Thank you. 
Major Francis, any other comments? 


The only other comment, sir, is that the government 
doesn't feel this is a vehicle to do this. They're 
basically asking for a directed verdict before any of 
the evidence has been presented. There's going to be 39 
some odd witnesses in this case. 


But that's not the requirement though. The requirement 
of the Manual is that the Staff Judge Advocate has to 
make a finding in his recommendation to the convening 
authority that probable cause exists, that there is 
evidence of the record or in the record to believe that 


the charges are supported. 


Yes, sir. 


Which would -- and I agree with the statement of defense 
counsel that a Staff Judge Advocate, as well as a 
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convening authority, are not bound just to look at the 
record of the 32 in deciding what to do with a set of 
charges. They are allowed to look at other things. 


As I salid before, the Staff Judge Advocate is going to 
look at an NCIS investigation and maybe a JAG Manual 
investigation, other types of records, police reports 
from out in town and things of that nature, in 
determining what he's going to recommend. 


But in terms of making that finding in his 34 advice, 
he's I think limited to the record of the Article 32 
investigation. 


Anything else from either side? 


There is one other issue, sir, and the issue is going to 
be with the aggravated assault. That is where this is 
going to come down because there's going to be evidence. 
If you look at -- if you decide that you're going to 
look at all the record from the 32, I believe you will 
find that there is evidence to support all the charges 
except for potentially one, and that's going to be the 
aggravated assault. The reason being is because the 
government in the 32 wanted to offer the most key piece 
of evidence it had on that at the 32 but Colonel Gallo 
would not consider that because he said it was an 
unsworn statement of a witness. He would not consider 
ig ras 


Basically what the evidence was, was that when Lance 
Corporal (b)(6) was interviewed about the way he 
dragged Mr. qe, out of the building, the agents who 
had conducted the interview, Agent qe) and Agent (@) 
asked him to do a demonstration. Agent (6) laid ont 
ground and asked Lance Corporal ye to hold him 
like he had held Mr. q)g,.. when he picked him up off the 
ground. 


he 


What he did is just like you would read in the 32, he 
put one hand under the head, his left hand, he took his 
right hand, put it up under the chin having the strength 
of his fingers and his thumb, his index finger and his 
middle finger. But then he had the side of his hand 
that was down basically lying across the right side of 
his neck. 


When he did that technique on Agent (b)(6) Agent (6) 
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began to choke on the -- coming from the right side of 
his neck. The break on the hyoid bone is coming from 
the right side of the neck. And Colonel Gallo would not 
consider that even though the government proffered, the 
government wanted to present that evidence, he would not 
consider it because he considered that an unsworn 
statement. And even though it would be potentially 
admissible at a court-martial, he said it was something 
that wouldn't be admissible at a 32, which the 
government thought made no sense. 


The SJA knew about that evidence. I'm sure that played 
a consideration for them on the aggravated assault. 


Anything else from either side? 


No, sir. 

Judge, on that particular point, the -- I'm looking at 
the United States versus Pastor, P-A-S-T-O-R, and this 
is -- the only cite I have for it is 1990 CMR LEXUS 281. 


Pastor, P-A-S-T-U-R-E? 
P-A-S-T-O-R. It's a Navy-Marine Corps case, sir. 


And although the 34 advice is not required -- it goes 
into a discussion as to admissible evidence, whether or 
not that plays in. 


What the government is talking about is -- and I'm not 
bringing up to litigate now, but what we believe will be 
introduced as a prior inconsistent statement of Lance 
Corporal @ @) as we've taken his deposition, which 
is the court may or may not rule at that time, but if it 
comes in under an inconsistent statement it cannot be 
considered by the members as factually how the dragging 
happened. It can only be considered as to the veracity 
of Lance Corporal (p)@) 


SO ()@) testimony, whether it comes in or doesn't come 
in, the admissible of it is something that I submit is a 
consideration in whether or not charges should be 


brought. I don't believe that ()@) testimony -- and, 
again, I don't mean to. litigate the admissibility of it, 
but I don't believe (b)6) testimony is going to get in 


on the merits. And, therefore, I submit it shouldn't be 
considered as to whether the charges should be brought. 
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Anything else, Major Francis? 


No, sir. 


Sir, if’ I may, there was eyewitness testimony at the 
Article 32 as to how the dragging occurred. 


I have used the term "probable cause" and I think the 
term the Manual uses actually is reasonable grounds 
exist to believe that the offenses were committed by the 
accused. I'm not sure there's a real difference in 
those" two standards, but to the extent that that is the 
Standard as laid out in the Manual that's the standard I 
am going to apply and I am going to grant the defense's 
request to consider whether or not reasonable grounds 
existed. As to not do so I think effectively denies an 
accused any kind of a remedy for the government's 
failure to comply with Article 34 and the. Manual 
provision I believe is R.C.M. 405. 


So I will grant their request that I do conduct such a 
review, and I have. And I believe that contrary to the 
findings of the investigating officer reasonable grounds 
do exist to believe that the offenses that are contained 
in the charge sheet that are now before the court were 
committed by the accused. 


In making that finding, I have treated the statements of 
fact as laid out by the investigating officer in his 
report as evidence as I believe the defense had agreed 
to, and I've also considered the statement of the 
accused, his handwritten statement, of 6 June, as well 
as his statement of 13 June. And as I have found such, 
then the defense motion that the charges be dismissed is 
denied. 


Do you want to take up the severance motion next or the 
vagueness motion? 


We'll do severance next, sir. 


The defense's motion is Appellate Exhibit XII (12). The 
government's response is Appellate Exhibit XXXII (32). 


Defense, do you want to offer any evidence on this? 


No, sir, other than the court takes notice of the charge 
sheet. I don't think there is required evidence on the 
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mature of it. 


Government, do you desire to offer any evidence? 
No, sir. 

Argument, defense. 

Yes, sir. ; 


Briefly, Your Honor. The court is well aware previously 
and obviously today with the litigation we have been 
involved that there are four charges, actually four 
specifications. There is a willful dereliction of duty, 
there are two charges of maltreatment and there is a 
charge of aggravated assault and battery. 


Sir, what we're asking for is that the aggravated 
assault charge be severed from the other three charges. 
The reason why we're asking for severance is that on the 
aggravated assault charge we believe the government will 
attempt to introduce and may be allowed to introduce 
certain medical evidence from an autopsy completed by 
Dr. ()6) 


It is our contention, Your Honor, that none of the 


medical evidence would be admissible -- excuse me, would 
be relevant to the other three charges. Because they 
would not be relevant, they would not be -- excuse me, 


there is a grave danger given the nature of the other 
three charges that the introduction of the medical 
evidence on the assault charge could be carried over and 
create harm to Major Paulus on the other three. 


How so? This is how, Your Honor. When you're looking 
at maltreatment, the maltreatment charge we know from 
previous litigation and from the charge sheet itself is 
a failure to get medical attention. If the members are 
allowed to hear Dr. @j@) testimony as to things 
she found postmortem, for example, in her autopsy report 
she found -- she says, she testifies, that there were 
seven broken ribs. She testifies that there was a 
broken -- she believes was a broken hyoid bone. She 
makes other findings regarding bruising. 


Since none of those things was ascertainable, noticeable 


to Major Paulus on June 5th when the crimes are alleged 
to occurred, then he could not have had that medical 
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information when he made his decision. My fear is when 
the members hear about it they may impute that knowledge 
to him on the 5th. 


What I want to avoid is the members leaving at the close 
of the evidence, going back and even after an 
instruction from the judge, going back and being 
confused and saying, well, we have a guy with seven 
broken ribs, we have a guy with bruises on his body, 
which all the evidence that comes in will be testified 
to. And I stand to be corrected by Major Francis, but 
all the evidence that will come in will say there were 
no -- no one noticed any bruising on his body while he 
was alive, so the bruising would be postmortem, the 
state of the evidence that the members would have, that 
they're going to go back and say, well, he has these 
bruises, he has these broken legs and broken ribs, he 
should have got medical attention. That would be an 
application of incorrect facts. 


We get to that point because of the danger of members 
sitting and hearing all this evidence at once. If we 
sever out the aggravated assault, there is no danger of 
the postmortem medical evidence tainting the other three 
charges because -- and I think trial counsel will agree 
with me, the case is going to come down to the members 
perception of the reasonableness of Major Paulus' 
actions on June Sth. Therefore, the surrounding 
circumstances of those actions as argued both ways by 
both trial counsel and defense counsel are going to be 
extremely important to the members in reaching a 
verdict. ; 


What the defense is trying to avoid is that verdict and 
that context being tainted by information that was not 
possible for Major Paulus to possess on June 5th. 
That's the basis of our motion, sir. 


Thank you. 

Hold on just a minute, Major Francis. 
Yes, sir. 

Major Francis. 


Sir, the biggest difficulty in this case for the 
government is that those individuals that were involved 


MJ: 


directly with the dragging incident are all going to 
testify that they believe that -- they thought Mr.(p)6) 
was faking it. So all those main players and those 
people will be when thev testify, Seraeant m)@) 
Staff Sergeant ‘)eé) , Maior (6) Lance 
Corporal @)@6) and HM3 (p)6) are going to say, 
well, we tnougnt ne was faking. 


f 


So the issue is going to become in the trial is it 
reasonable to believe that the man was faking it when 
these witnesses that were involved with the dragging say 
that he was or they thought he was. So the injuries 
that (b)(6) had received that were antemortem or 
pre-death are going to be very important to that 
reasonableness at least circumstantially to whether it 
was reasonable or not to believe he was faking it. 


Now, witnesses will say they saw him pass out during the. 
time that Major) talked about in his testimony 
where Lance Corporal (b)(6) stood him up and he fell 
into the concertina wire. There's a witness, Lance 
Corporal (b)(@6) will testify that he thought he had an 
narcoleptic episode the way he described it and that he 
fell into the wall and hit his head on the way down. 

His arms didn't come out in front of him or nothing, he 
just fell. 


Another witness, Sergeant (b)(6) will testify he 
walked in there and he saw a nool of defecation flowing 
out from underneath Mr. (b)(6) watery diarrhea. And 
that's where it's going to be. is it reasonable or not. 
And those injuries to Mr (p)@6) as far as the broken 


ribs, et cetera, are very important to establish whether 
a reasonable person could believe that he was not ill or 
suffering from some ailment at that time and to think 
that he was just faking it. 


If you sever the aggravated assault from the other 
charges because they are all part and parcel, sir. You 
can't really sever them because they're all part and 
parcel of the same incident. As it says in the IO's 
report that you just read, sir, there were stretchers 
available, yet Major Paulus believes that this man who 
has defecated himself, is falling over, who is naked -- 


It's probably -- and I quite frankly confess that it's a 
difficult thing to do, but I was asked to consider for 
purposes of this motion no evidence. So now is it your 
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intention that I consider the IO's report? 

Yes, sir. 

Any objection? 

No objection. 

I'm sorry, sir, that was my mistake. 

So both parties want me to look at the IO's report? 
Yes, sir. 
Yes, sir. 


Go ahead. 


So here is this man who is going to be described that 
these certain things -- that witnesses saw these certain 
things happen and whether it's reasonable when there are 
stretchers available that the best way to handle him is 
to grab him around the chin, head or neck and drag him 
40 feet and then leave him out in the sun. And those 
pre-death injuries are very important. 


Another thing, sir, is that -- another big difficulty 
for the government is that every witness in this case, 
nearly every witness except for the forensic pathologist 
and some of the NCIS agents, are hostile witnesses to 


the government. They made repeated statements that have 
changed over time. Their initial statements to NCIS are 
very -- and Colonel Gallo alludes to this in his 32 


report, their initial statements to NCIS are very 
incriminating. And then by the time we get to the 
deposition, some Marines are suggesting, oh, we haven't 
even -- we didn't even see anybody get any hands laid on 
prisoners at all, they were completely hands off. 


Well, I think you are even outside the IO report at this 
point, Major Francis. 


Yes, sir. 


But the point being, that I'm trying to make, is every 
witness is hostile. So when Mr. Higgins says that the 
witnesses are going to say, well, we never saw anv of 

these bruises or any of this when we Saw (b)() the 


MJ: 


TC 


MJ: 


CE: 
MJ: 
cc: 
MJ: 


ce: 


Md: 


forensic pathologist is going to, I believe, is going to 
be establish that those are antemortem injuries, 
pre-death injuries. 


But anyway, sir, the bottom line is that the government 
believes that all of these charges, the facts 
surrounding these charges, are all part and parcel to 
the same series of events and there really is no 
manifest injustice to the accused in keeping them all 
together. 


So in terms of the failure to provide medical treatment, 
to look after the health and welfare of ()@ the 
maltreatment by requiring him to lie naked on the 
ground, it's your position those are all interwoven with 
the assault? ; 


Correct, sir. 


Let me ask you, Mr. Higgins, isn't the assault, assuming 
one took place, but the assault, which arguably resulted 
in the breaking of the hyoid bone in the neck, isn't 
that how he got out into the yard where he was 
essentially left to lay there for a number of hours 
before he was found dead? I mean, isn't that how he got 
there? 


In reviewing the evidence as it is in the investigating 
officer's report, arguably yes, sir. 


Do you think it is going to be different at trial? 
Yes, sir. 


Do you think that somebody is going to say that he aot 
out in that yard some other way other than (b)(6) 


' dragging him? 


Well, if he wasn't dragged, I think -- I think whether 
the hyoid bone was broken at that time, there's going to 
be evidence that there's a good chance it was broken -- 


No, no. But I mean how he got from inside of the cell 
out to this yard where he was left to lay there for 

X number of hours until he was found dead, do you 
believe there is going to be evidence that he got from 
inside cell to the yard other than at the hands of 

(b)(6) I think his name is @)@) 
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Correct, sir. (b)(6) and another, yes, sir. 


Sir, to answer your question, I'm not trying to be 
abstruse -- 
i 


I'm not talking about how his -- the bone got broken, 
but do you think that there's evidence that he got from 
the cell to the yard in some other manner? Did he walk 
there? Is somebody going to say he walked there? That 
somebody else took him there? 


The evidence at trial will have (b)@) and another 
Marine involved at the time we've all been talking about 
removing him from the pen to the rec yard. Yes, sir, 
that iS (6) was involved. We're going to be 
talking about the same incident. He was removed by 
Marines, yes, sir. Whether that resulted in the 
injuries -- 


That's a different issue. 
Yes, sir. 


I'm not trying to get you to concede a point other than 
whether or not there was some other manner that he got 
to the yard, not what condition he was when he got there 
but how he got into the rec yard. 


Yes, sir. 
Sir, if I may respond. 


Having been at the 32, I will concede trial counsel's 
point that: the medical examiner will probably testify as 
to an age of bruising. I wasn't trying to not get that 
in front of the court when I said the witnesses will 
testify as to no bruising. So that wasn't an intention. 


I didn't interpret it that way. 


Judge, here is the problem. It started right with Major 
Francis' argument to you in the first few lines, and I'm 
not imputing what he's doing, his best intentions and 
ethical actions, but he said the members need to know 
whether it is reasonable how this person was acting 
because he had seven broken ribs. That is unknowable to 
Major Paulus. There is not going to be any evidence 
that suggests that he knew about the allegations of how 
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the ribs were broken. I know the court is aware of that 
aspect of the Pittman trial. But the broken ribs, 
there's nothing to say that Major Paulus knew about the 
broken ribs. 


And their medical exams, whether or not we agree on the 
sufficiency of those, their medical exams, no one ever 
gives knowledge to Major Paulus regarding broken ribs. 
And broken ribs is what I am keying on in addition to 
some of the other medical evidence. But that is a key, 
key factor given how I think we agree the jury is going 
to deliberate on this case. If they impute knowledge of 
those broken ribs to Major Paulus, that challenges and 
goes directly to the reasonableness of actions taken. 
That is a very powerful argument for the trial counsel 
and there is nothing to link it to Major Paulus on the 
broken rib point. That is where the manifest injustice 
could occur. 


That is really the point I am making. I agree with 
everything trial counsel for the most part has said 
concerning witness testimony and reasonableness and what 
1s going to be testified to and what he and I are going 
to argue in front of the jury. I'm just afraid of carry 
over of evidence of one that had nothing -- that could 
have had nothing to do with knowledge on the other ones 
gets imputed incorrectly on those charges. 


Okay. Thank you. 

Sir, can I add just one more point on that? 

All right. 

And this is the point is if you look at Colonel _ 
Gallo's -- when you look at his report and you look 
at -- and this is another thing I would ask you to 
consider, sir, I'm sorry, is Major Paulus’ two 
statements. 

Any objection to that? 

No objection to that. And I meant to ask that we also 
look at the autopsy which was attached as part of the 


suppression motion. 


Any objection to that -- you're talking about the things 
attached to your motion? I think there was a report of 
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Certificate of Death and autopsy protocol. 

It's actually the autopsy report, sir, but, yes, sir. 
I'm sorry, what? 

That's actually the autopsy report. 

I have a highlighted autopsy protocol. 


Maybe -- come on up here and make sure I'm looking at 
the right thing. 
‘ 


Come on up here, Major. 
counsel, and civilian defense counsel] did as directed. 


So I have the protocol, not the autopsy? .Do you want to 
provide that to me then, have me consider that for both 
the suppression motion and the motion to sever? 


Yes, sir. 
Can we provide that to you at the next break? 


We will take a recess here in a minute and I'll let you 
find it and have it marked as a separate appellate 
exhibit and provide it to me. 


Anything else on that? 


Yes, sir, I was going to make one point, and it was 
this. 


I've asked you to consider the IO report or -- and Major 
Paulus' two statements. Is that Major Paulus puts 
himself at a point in time where Lance Corporal (6) is 
going to testify that he did the in-processing of 

Mr. (b)(6) And as Colonel Gallo indicates in the To's 
report, Lance Corporal b)(6) is going say when (b)(6) 

is initially in-processéad ne becomes combative with 
Lance Corporal ge) At that point, Sergeant (b)(6) 
who is guarding Mr. qe , and HM1 (b)(6) Punch Mr. 


to get Mr. qe) to let go of Lance CORDES Tse) we) 
Is this in Gallo's report? 
I believe it's in the report. I believe it is, sir. 
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Because he references this point, is that Major Paulus 
in his statement places himself saying that he was there 
when gg) and then he also indicates Pittman are 
in-processing (6) and he indicates (b)(6 is 
not being cooperative which is going to, the government 
believes, corroborate what Lance Corporal #6) is going 


to testify to as to the blows that are put on (b)(6) 
during that in-processing. 


So as far as the issue of the broken ribs, sir -- 


This accused is not charged with anything that occurred 
the day before or two days before. 


That is correct. That's absolutely correct. And we're 
not saving that what happened with Lance Corporal (b)@) 
when (b)6) became combative on that particular 
situation that there was anything wrong with what 
happened when the Marines did that. 


Are you suggesting that there's evidence going to come 
out that this accused was aware that ()@) or Pittman or 
somebody else inflicted these blows on (b)(6) 


Yes, sir. I believe the accused's own statement alludes 
to that, the handwritten statement. If you Marry up the 
handwritten statement with Colonel Gallo's description 
of (b)(6) testimony, what (b)(6) 18 going to testify to, 
that Major Paulus was there during (b)(6) 

in-processing. 


Now, (b)(6) becomes combative, he grabs Lance 
Corporal (6) these Marines punch him to get him to let 
go. Now, the government is not saying there's anything 
wrong with the actions there by the Marines. But it's 


knowledge -- what the anvernment -- it's circumstantial 
knowledge of how (b)(6) could have received injuries 
so that on the 5th of June when @@) is having his 


defecation episodes and is doing ali the things that the 
witnesses describe he is doing that he could have 
received injuries two days earlier because of the 
in-processing. 


Sir, I'm specifically referring to page 3, the second 
paragraph. 


The first full paragraph on that page? 
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Yes, sir, it's middle of the way down the page. 
Actually it's the -- the previous paragraph discusses 
the search as well on page 2. It begins on page 2, sir. 


You think that this indicates in there somewhere that 
Pittman and (6) punched (b)(6) 


No, sir. You have to marry it up with what Colonel 
Gallo discusses in his 32 report about when ()¢@6) 
testified about the in-processing and that during the 
in-processing (6) became combative and had to be 
struck. 

$ 


What I'am referring to, sir, if you look at page 3 of 
the IO's report, it's Footnote 3. 


All right. Anything else? 

No, sir. Thank you. 

Let's take up the vagueness motion, Appellate Exhibit 
XVII (17). The government's response is Appellate 
Exhibit XXXI (31). 

Defense, you have attached the government's answer to 
the motion in limine concerning Colonel Lorenz, as well 
as a synopsis of his testimony or expected testimony, 
his CV and a request for judicial notice by the 
government. 


Is it your desire that I consider those for purposes of 
this motion? , 


Yes, sir. 

Government, any objection to that? 

No, sir. \ 

Do you want me to consider anything else? 

Yes, sir. I believe you've previously been provided as 
Prosecution Exhibits 1 through 4 which I believe were 
marked -- 

They've been marked. I don't believe they've been 


marked. But that which is the Geneva Protocol and I 
think the DoD Directive on Law of War. 
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Yes, Sir. For purposes of the motion, I'd ask that 
those four exhibits also be considered because I'm going 
to make reference to them throughout. 


Any objection to that; Major Francis? 
No, sir. 

Anything else? 
No other evidence to offer, sir. 


Government, any evidence you desire to offer on that 
motion? 


No, sir -- the 32 report, sir, on Colonel Gallo. I 
don't know if the defense already requested you consider , 
that. 

They did not. 

I'd ask you to consider that, sir. 

Any objection to that? 

No, sir. 

Very well. Argument. 

Yes, sir. 

Sir, the basis of our motion comes from the U.S. Supreme 
Court case. I think it's -- it's out of Illinois, sir, 
and there is a cite to that. 

Is it in your brief? 

Yes, it is, sir. 

All right. You don't need to go through it. 

Yes, sir. 

Sir, in that case the Supreme Court set out the new law 
for vagueness, and it set out three components, two of 


which are applicable to our case, the third is not. 


One is whether a person of ordinary intelligence has a 
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reasonable opportunity to know what is prohibited so he 
or she may act accordingly; two, whether the law -- and 
these are separate. Whether the law provides explicit 
standards for those who apply them; and, three, where 
the law concerns First Amendment rights. Three does not 
apply in this particular case. 


Your Honor, there is also the case of United States 
versus Branter, which is a Coast Guard -- 2000 Coast 
Guard case that's also cited in our brief talking about 
a dereliction of duty charge. And when it's dereliction 
based" upon a regulation on law, it says that the | 
underlying regulation on law must be understandable. In 
other words, it’ must not be unconstitutionally vague. 

In that case, it talks about the standards which links 
them to the military. 


The gist of our argument is this, sir. We have already 
had litigation as to whether a law of war expert is 
relevant. He's been found relevant. It's been proposed 
to the court that he is going to testify, among other 
things, to establish what duty Prosecution Exhibit 1 
through 4 for ID establish. The prosecution has argued 
that it needs that expert. 


The gist of our argument is as follows, sir. That 
member's box is going to be filled with field grade 
officers all of whom went to OCS, all of whom would have 
gone through TBS and all of whom would have had some 
form of training on the law of war, specifically the 
Geneva Convention, as mandated by military general 
training requirements. They are in, for the most part, 
the same situation as this field grade officer that is 
going to be the accused in that trial with the same 
background, OCS, TBS, GMT. 


Now, some officers will arguably, and we concede this, 
have had more training on it, some will have less, but 
there is a core level of lay knowledge amongst field 
grade officers concerning the Geneva Convention. And 
what I mean by that, sir, is those members sitting in 
that box have the exact same duty to follow as Major 
Paulus. We don't look to a person to see if they have 
specialized knowledge. The standard is whether a person 
of ordinary intelligence can know that. 


In this case, we're talking about ordinary intelligence 
of a field grade Marine Corps officer. If they, with 
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the same background, held to the same standard, required 
to follow the same statutes, require the assistance of 
an expert witness to understand what that duty is then 
it follows, sir, that this field grade officer would 
have required the samé assistance to understand the duty 
he is being held to. And if that is the case, that 
statute, that regulation as applied in this case is 
unconstitutionally vague and he can't be held to it 
because they are in the same position. If they need the 
help, he needed the help. He didn't have it. 

Therefore, it would be vague as applied to the case, 
sir. 


That is what we're asking for and that's what we're 
talking about. 


Thank you. 
Government. 
Yes, sir. 


First of all, sir, the government has to work with the 
proposition that the members are blank slates. We can't 
assume that the members know anything. So we've got to 
start from scratch. So when the government has to prove 
its case, it has to start from scratch. 


If one of the elements is that a duty exists, then the 
government has to prove that duty. Where does the duty 
come from? It comes from the Geneva Convention, 
Protocols 1, 3, and 4 of the 1949 Convention. That is 
how the government is going to prove that, that a duty 
exists, and it's going to do that through Colonel Lorenz 
in this case by laying a foundation, telling what Geneva 
is all about. 


I would hope that a panel of officers would know what 
the Geneva says, but I can't assume that because I have 
to prove the case. I have to assume they are blank 
slates, clean slates. 


The second issue, sir, is that Major Paulus, unlike just 
your average Marine officer, was actually tasked, and 
it's mentioned in Colonel Gallo's report, he's actually 
tasked with providing the law of war training to the 
Marines at 2/25 before they went to Iraq. He gave them 
that law of war training. The evidence in the case when 
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we get to trial will demonstrate that Major Paulus had 
specific knowledge as to his duties and had specific 
training as to the cannons of the Geneva Convention, 
sir. 

I 


Thank you. 

Thank you. 

Anything else, Mr. Higgins? 
Sir, priefly. 


The Supreme Court is clear on this point. It's a person 
of ordinary intelligence, it's a reasonable person and 
it's not a subjective standard as to the person we're 
dealing with. And to analogize, if the dereliction of 
duty was failure to put your uniform on, we've got a 
Marine in here and he's being charged dereliction of 
duty for failure to wear his uniform to work,.we're not 
going to have an expert come in and testify to a Marine 
jury that you have to wear a uniform in the military. 


You are if you want a finding of guilty. 
Sir, I. -- 


The government has a duty to establish the duty, has an 
obligation to establish the duty of an accused when he 
is charged with a dereliction. How they go about doing 
it, he gets some latitude there. But whether the duty 
is to put on a uniform or to protect and safeguard 
prisoners that are in their charge, the government has 
to establish what that duty is. 


Yes, sir, and that would be done by regulation. 

That's one way. Duty could come about either by 
regulation, by custom of the service, by order. It can 
come about from various sources. 

Yes, sir. 

And there is certainly nothing to prohibit the 
government from picking and choosing how they want to 


establish that duty. It could be various sources that 
establish a duty. 
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But the court will allow the give and take. But, sir -- 
T'1]1 allow you can give and take. 


Would it be a law expért when Your Honor is in the 
courtroom and can instruct as to what the law is? I 
mean, that's kind of the problem with the case, Your 
Honor, because it's a lawyer that is going to take the 
stand as an expert in the law to say what the duty is. 
You know, if we're calling someone out that specialized 
legal training to talk about custom and the like, maybe 
that -- I submit maybe that would be more plausible to 
the defense. Maybe that would be under our theory of 
the motion. 


How I would prosecute and how Major Francis chooses to 
prosecute are not necessarily the same thing, and I'm 
not going to dictate how he goes about establishing that 
duty. That's his call. He's the one that's preparing 
his case, the same as you prepare yours. 


But however he does it, that is one of the elements. 
He's got to establish what that duty and simply because 
he has to establish that and he chooses to use an expert 
I don't think causes me to conclude that the law is 
somehow unconstitutionally vague. 


Judge, if it wasn't unconstitutionally vague, if it was 
ascertainable by the person of ordinary intelligence, 
why don't we just -- the members -- because the court 
has already made a ruling that it needs to relevant 
testimony. I'm going from that basis. The members 
could just take 1 through 4 and they should -- if it's 
not unconstitutionally vague, they should be able to 
read Prosecution Exhibit 1 through 4 and know there was 
a duty. 


That was the basis of a relevancy motion previously. I 
know the court has ruled upon that. And now that that 
is found as necessary, in essence which falls from that 
is a saying that, well, it is not clear from 1 through 4 
what the duty is, a lawyer has to come in and tell us. 
That is the distinction I'm making, Your Honor. 


I don't want to belay my point. I know I've made my 
argument. I appreciate the court's time. 


All right. Thank you. 
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Anything else, Major Francis? 
No, sir. 


The motion to dismiss as unconstitutionally vague is 
denied. 


Witnesses. Appellate Exhibit -- I know there's two sets 
of witness requests. One has been marked and we'll take 
it up next week. The other is Appellate Exhibit XIII 
(13). The government's response is XXVII (27). 

I believe we're arguing over Colonel Osterman, | 
Lieutenant Colonel Shoemaker and Lieutenant Colonel 
Havel. 


t 
Government, do you concur’'with the defense witness 
request as to what these three witnesses would testify 
to? 


Yes, sir. 

And you would agree that it's otherwise relevant? 
Yes, sir. 

So the issue is whether or not it is cumulative? 
Correct, sir. 


Who do you believe that Colonel Osterman is cumulative 
with? ; 


Sir, the government has agreed to produce Lieutenant 
Colonel Willis, and I believe Lieutenant Colonel Willis 
will testify as to the same information that all other 
three witnesses requested would testify to, sir. 

So your: position is Lieutenant Colonel Willis' testimony 
would cover the issue? 

Correct, -sir. 

Anything else? 

No, sir. 


The motion by the defense to produce Osterman, Shoemaker 
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and Havel is granted. 


I will caution counsel, however, I'm known to -- if I 
actually hear the testimony and find it redundant to cut 
it off. So if it does get redundant, I will cut it off 
if cumulative. So you want to put your best up front. 


Yes, sir. 


4 


And, sir, may I offer to the court as well that -- and I 
have given Major Francis some notice on this, that these 
witnesses may be also testifying to his character for 
peacefulness. He's charged here with aggravated 
assault. We feel like that's a proper character trait. 


I've granted the request. Don't snatch victory from 
defeat or defeat from victory. 


Yes, sir. Thank you. 

Anything else on that? 

No, sir. 

No, sir. 

Are there any other motions that I missed? 

Sir, there is some confusion, at least probably on my 


part because I'm obtuse, but at the 802 I thought we 
were going to take up the personnel files and then when 


we came out -- the court might have said we're going to 
delay that one. I know we have -- the court hasn't had 
it for a long time. We have both a motion and a 
response -- 


On the personnel file? 
NCIS personnel files. 


That's what I thought we were going to -- that we agreed 
to put off until next week. 


Okay, sir. 
Did I misspeak. I thought we were going to put that off 


until next week because you were still looking into 
getting that information, whether or not NCIS was going 
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Just on the one agent, sir. 

All xvight. So right now that's on hold until next week. 
Yes, sir. 


As to all three agents, the argument, right. Yes, sir. 
Sorry, sir, I put it in the wrong stack. 


All right. What I will do is I am going to take the 
thotion to suppress and the motion to sever under 
advisement. I will provide you with a preliminary 
ruling electronically between now and next week and then 
I will actually make that ruling on the record next 
week. 


Yes, sir. 

Yes, sir. 

Anything else we need to take up today? 

Yes, sir, two things. 

First of all, today the accused wants to make forum 
selection and also, sir, I'm going to be offering my 
first four prosecution exhibits, 1 through 4 for 


identification, which are Geneva Convention's Protocols 
1, 3, 4, and also DoD Directive 5100.77. 


Let me ask you, I've got -- this is Agent (6) 7 
testimonv.:Annellate Exhibit XXXVII (37), the entire 
thing, (b)6) testimony. Apvvellate Exhibit XXXVIII 
(38), an affidavit from 6) subpoena for ()@) 


that is Appellate Exhibits XXXIX (39) and XL (40) 
reanectivelv. Annellate Exhibit XLI (41), which is 
(b)(6) and (b)(6) , which are, like I 
said, XLI (41), XLII (42), and XLIII (43) respectively. 


And I believe, correct me if I am wrong, gentlemen, but 
XXXIX (39) through XLIII (43) deal with the testimony of 
Staff Sergeant (b)6) and the defense request that he 
be produced as a witness. 


That is correct, sir. 
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I wonder if we should take that one up today. I think 
that was the subject of a witness request we're going to 
put off until next week. 

Correct, sir. 


As I recall from Pittman, ()@) is due to deploy in 
support of OIF 2. 


That is correct, sir. | 

If he hadn't already left, he's due to deploy shortly. 
Do you want to take that up today? 

Yes, sir. 


Sure. 


Do you have any objection to my considering these for 
that purpose of that one witness request? 


No, sir. 

Do you want me to consider thosé? 

Yes, sir. 

For your benefit, I'm sure you know this, Mr. Higgins, 
this same motion was litigated in Pittman with the same 
exhibits on the availability Of (6) 

Do you want to offer argument? 

If you found in favor of the defense in Pittman, sir, 
I'd just rest on that. But if you didn't, I need to 
make my record, sir. I don't want to belay my point. 

I understood you're -- I'm assuming you're taking the 
position that he is available and he should be produced 


as he has relevant testimony to give. 


Yes, sir. 


And I just -- since you have those three, I just make 
this very quick point. All three HET members, you now 
have their deposition testimony. What is very 
interesting about HET, and trial counsel may not agree 
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with me, is all three of those people were involved in 
the exact same things. And if I could, I would 
challenge the court to find five things they agree upon. 
Very, very different testimony in all of them and all of 
them stuff that helps us, all of them stuff that hurts 
us but, nonetheless, I don't think it can be -- 


What is your purpose in offering @@) testimony? 


Sir, I believe that there are a few things, some of 
which I prefer to keep as trial strategy, but I'll tell 
the cOurt I believe the government is going to argue 
that part of the motivation for the treatment of 

(b)(6) was that he was known to the camp -- the 
guards at the camp to -- and I believe Major Paulus, he 
was known to have been involved in the ambush of the 
507th and the killing of members of the 507th. I think 
the court is probably well -- I would assume notentially 
well aware from Pittman of the fact that (p)@) is 
alleged to have been involved. Each of the three HET 
people -- 


That was from Pittman and from the report of the 32 in 
this case. 


Right, yes, sir. I mean -- and each of the HET members 
gives a varying degree as to what his involvement was 
and what knowledge they had into the motivation. The 
government is going to argue that is the -- I suspect 
they may argue that is the reason why (6 in their 
mind was treated differently than any other prisoner. 
So it goes to,challenge what we believe to be would be 
the government's motivation. 


Also to the extent that, for example, we've had a 
proffer in an earlier motion that we're going to talk 
about injuries to @)@6) caused by the in-processing. 
There's also testimony from each of the three of them as 
to reputation within the community and the potential 
that other prisoners may have been causing harm to 

(b)(6) 

In addition, (b)(6) can also help establish that no 
one at the camp was ever told some of the additional 
intel that they had. 


Finally, Your Honor, he is the one of the three that the 
only one that ever told us that they took a photograph, 
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the only one who ever told us they did any types of 
reports. He's going to be important on those two points 
for us. One, to show physical state, I mean, taking a 
picture of somebody who is paying more attention to what 
they look like. He's'a better witness, a strong witness 
for us, as to what this guy looked like during the 
interrogation. 


And also it shows some problems with lost evidence that 


we believe should get in front of the -- or we will 
attempt to get in front of the members. So there's 
plenty of reasons why 6 is necessary. He was 


also the senior man on that team. 

And I can assure the court I would not be asking to keep 
a witness from his duties in Iraq if I didn't think he 
was necessary. 

Well, I don't question your motives. 

Finally, he may become impeachment against the other two 
HET members depending upon what they decide to testify 
to during the trial. 

Government. 


Yes, sir. 


Sir, his testimony -- if you look at his deposition 
testimony and compare that to Sergeant (p)6) 
testimony and Lance Corporal (b)(6) deposition 


testimony, that it's pretty much identical. It 
describes the same series of events. And actually 


Sergeant (b)(6) who is actually the person who is the 
person was capturing (pA) . who is actually having 
the most dealings with @)@) and is actually the 
person, according to Staff Sergeant (6) who is 
actually interviewing (b)(6) and preparing this 


report that Mr. Higgins is talking about. 


The aovernment is going to produce Lance Cornoral 

(b)(6) , it's going to produce Sergeant (p)6) 

they're going to be here. So Staff Sergeant (6) is 
going to be cumulative with them. 


Now, if somethina comes up that is addressed in Staff 


Sergeant (p)@6) deposition that hasn't been -- that 
isn't cumulative with (by) OX (b)(6) when they 
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testify, the government has agreed to allow the defense 
to use that deposition. We said that in our response. 


So if it comes to the point in the trial where that 
becomes’ relevant and that becomes an issue, then the 
government at that point will say if the military judge 
believes it is a relevant issue that we need to address 
at this point, it's not cumulative, then the government 
will allow them to use the deposition. 


Anything else? 
No, sir. 

Let's take a short recess. 

I'm gerry, did you have something else? 

Judge, just briefly. 

I haven't banged the gavel, so we're not in recess. 

Yes, sir. 

Judge, you know, 2004, our means of travel are a lot 
different and maybe some of the rules were drafted about 


availability in getting witnesses over here -- 


Well, I'll put that to rest right now. @@) is not 
unavailable. 


Yes, sir. 


I ruled that in Pittman and I got the same stuff in 

front of me now that I ha” there and I have not changed ~~ 
my mind. People come and go, heck, whole battalions are 
coming and going from Southwest Asia, so he can be here. 
That's not a problem. There's nothing presented to me 

that convinces me that he is so unique that his presence 

is absolutely required over there, so he is available. 


The question is whether he is necessary. I will make 
that determination based on my review of these -- 


Yes, sir. 


One additional thing you'll find in there that we think 
is very important to this issue that's been raised about 
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faking or not faking. You will find in @g@) -- he 
testifies that he offers q@ water. we isa 
Caucasian, a very light skinned Caucasian. He refuses 
it from him. When one of the Arab-American Marines 
offers him water, he'll take it from them. 


He'll take it from the translator, as I recall, but not 
fromby6) or anyone else. 


And we would be interested in that that's a common thing 
with @<@) and white people, we believe. 


And again, sir, that point can be made by just using his 
deposition. We don't need him here live. 


Okay. The court,is in recess. 


The Article 39(a) session recessed at 1543, 11 August 2004. 


The Article 39(a) session was called to order at 1558, 
11 August 2004. 


MJ: 


The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. 


Concerning the motion to make Staff Sergeant @ @) 
present, as I indicated I find that he is reasonably 
available, that his testimony is relevant. However, I 
find that it is not necessary as it is cumulative with 
the other two witnesses. But I will hold the government 
to their representation not to object should the defense 
desire to offer the testimony of Staff Sergeant 


(b)(6) 


If we do that, by way of guidance, I would expect, and 
I'm sure Major Francis has heard this before, that we 
have somebody read it and then have counsel read the 
question so that there is a give and take so it doesn't 
become too difficult to listen to, and it would be read 
to the members, not given to them. 


I would also anticipate that we would go through and 
sort out any objectionable testimony and not deal with 
that in front of the members. 


Anything else on that? 
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Anything else today? 
Yes, sir. 
Major Paulus has forum selection, sir. 
Has he entered pleas yet? 
I don't believe so, sir. 
I don't believe he has either. 
t 
Then also, sir, I. don't know -- I believe I said I was 
offering Prosecution Exhibits 1 through 4. for 
identification. 
You have no objection to those on authenticity or 
hearsay? Do you want to reserve a relevance objection 


as well as the form that it goes to the members; is that 
correct? 


Yes, sir. 

I will permit you to do so. And if there is some other 
reason that occurs to you, I will allow you to make that 
at the appropriate time before it's given to the 
members. 


Otherwise, they will be conditionally admitted, the 
words "for identification" deleted. 


As I indicated before, Major Francis, I would suggest 

that perhaps with counsel you can go through and maybe 
pare that down some, put it in a form and then have a 

copy for each member should we go before members. We 

will find that out here in a minute. 

Yes, sir. 

Have a copy for each member, as well as for the court. 


Anything else? 


No, sir. 
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Major Paulus, do you recall the advice you were given 
concerning the types of courts-martial you could be 


tried by? 


Yes, sir, I do. 


Do you need me to go over that with you at all? 


Yes, sir. 


' 


You have a right to be tried by a court-martial composed 
of members, and if you are found guilty of any offense 
those same members would decide a sentence. 


Do you understand that? 

T-do, “Sir. 

In addition, you have a right to 
before military judge alone. If 
then I alone will decide whether 
I find you guilty, I alone would 
Do you understand this? 


I do, sir. 


Have you had a chance to discuss 
counsel? 


I have, sir. 


Are you prepared to decide which 
you want to be tried by? 


I am, sir. 


request to be tried 

I approve that request, 
you are guilty; and if 
decide a sentence. 


this with your defense 


type of court-martial 


Do you want to be tried by a court-martial composed of 
members or by military judge alone? 


Prior to answering, Your Honor, 


just based on your 


questions, my understanding is you are saying you would 


be the military judge? 
At this time, yes. 


Okay. 
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Trial by members, sir. 


Trial by officer members? 


Are you prepared to enter pleas at this time? 

No, sir. 

You are not? 

Because, Sir, based on the light of these examples and 
discovery still to come there may be a motion to 
dismiss. As the court knows, there may be a motion to 
dismiss filed based on the further motions we still have 
and the events of today. 


All right. Any problem with him continuing to reserve 
his pleas? 


No, sir. 

All right. We will put that off. 
Thank you, sir. 

Anything else today? 

No, sir. 

No, sir. 


The court's in recess. 


The Article 39(a) session recessed at 1603, 11 August 2004. 
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The Article 39(a) session was called to order at 1337, 
17 August 2004. 


MJ: The court will come to order. The record will reflect 
all those present wheh the court recessed are again 
present. Captain Manning is absent, and our reporter 
today is Staff Sergeant Perry; and he has been 
previously sworn. 

I indicated by way of an e-mail that in terms of the 
defense motion to suppress the statements of the accused 
contained in Appellate Exhibit’ XIV (14), it would be my 
intention to deny that motion, and I am so doing. I 
will provide essential findings a little bit later in 
the week to counsel. 


The motion to sever contained in Appellate Exhibit XII 
(12), that motion is also denied, and I will provide 
essential findings on that as well a little later in the 
week. 


There are a number of other motions. Defense had a 
motion for a bill of particulars. It was Appellate 
Exhibit XXIII (23). The government provided Appellate 
Exhibit XLVI (46), which is their response. 


Defense, is that satisfactory? 


Ce: Yes, it is, Your Honor. 

MJ: I will consider that as a resolved issue. 

CC: Yes, Your Honor. 

Md: Appellate Exhibit XXIV (24) was a defense request for 
any adverse material contained in Special Agents (b)(6) 
and (b)@6) personnel records, as well as a Sonia 

(b)(6) 

CC: It should say Special Agent, sir, it's a typo. 

Md : I'm sorry, Special Agent (b)@) 

CG: I will speak to my typist about that. 

Md: Is that you? 

CC: LE 4S). 2849s 
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I thought so. I have that same problem. 


The government's response is Appellate Exhibit XxV (25). 


And I uhderstand, Major Francis, that NCIS had aareed to 
turn over some information on Special Agent (b)6) but 
that has not arrived yet. 


Actually, sir, I was just handed a fax and they did 
provide what they're going to provide, sir. 


Has that been provided to the defense yet? 


4 


No, sir. 


Do that, at the next recess. Also provide the court a 
copy, an appellate exhibit. 


What is the status as tO (b)6) ? 


The status is, sir, is the government feels that since 
there's no evidence to suggest that they've committed 
any type of misconduct then that is a fishing 
expedition. The government shouldn't have to use 
resources to go and look for things that don't exist. 


Well, it shouldn't be particularly onerous for you to 
ask the same people that provided the information on 


(b)(6) whether there's anything of a derogatory nature 
IN 46) 3 file and I'll direct you to do 
so. 


Yes, sir. 

Sir there's an additional typo. (b)(6) should be 

(b)(6) That's the witness that testified last week. 
I'm sorry. 

Anything else on that? 

No, sir. 

No, sir. 

So the government was ordered to request if there's any 
adverse matters on either of those two agents and should 


be produced then for Your Honor's review or given over 
to us? 
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Provide it to me, Major Francis and then I'll review. 
Yes, sir. 

If appropriate, I will provide it to the defense. 

It looks like what they have done, sir, is they have 
prepared something that looks like an affidavit from a 
person who has reviewed the records and then listed -- 
Well, I'm not going to take that up right now. 

All right, sir. 

What I will do is provide that to the defense. If 
there's an additional issue, Mr. Higgins, I will give 
you leave to raise it either later today or at the next 
motion session. 

Yes, sir. 

I understand that Appellate Exhibit XX (20) is the 
defense request for intelligence summaries produced by 


2/25, and XLV (45) is the government's response. 


I understand that those are here in the building now but 
they are classified; is that correct? 


That is correct, sir. 
And they are classified at the secret level? 
Correct, sir. 


I understand that you and Captain Jasper have reviewed 
those? 


Correct, sir. 


What is your position on that, Major Francis, as to 
whether or not there is anything relevant? 


They are relevant, sir. 
They are? 


Yes, sir. 
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So we're going to have to figure out how to get that to 
the hands of the defense? 


Yes, sir. 


I'm going to talk -- I'll talk to 2/25 and see how we 
can get’ them declassified. 


Well, let me suggest you talk to I MEF. Rather than 
mess around at the battalion level, let's go to the MEF 
level who have the expertise to I think handle that. 
The Master Sergeant, sir, who brought them over, he 
works in the Intel of the G-2 over at I MEF said the 
declassification authority would be the 2/25 Battalion 
Commander. 

I'll let you sort that out. 

Yes, sir. 

Start with the MEF level. 

Yes, sir. 


Experience tells me you'll have more success. 


Sir, in the alternative, as we talked about in the 802, 
I will follow up on -- 


I'm sorry, what? 


As we talked about in the 802, in the alternative I will 
follow up on it. 


Well, either way, I mean, they're going to have make it 
available to -- either they can declassify it or they 
have to provide you access to it. 


Yes, sir. 


And we did discuss a need perhaps for you to obtain a 
security clearance. 


Appellate Exhibit XIX (19) is a defense request for any 


samples or information concerning the samples taken for 
the autopsy of @ 


117 


TC: 


MJ: 


CC: 


MJ: 


aes 


MJ: 


TC: 


MJ: 


CC? 


, a e 


Appellate Exhibit XLVIII (48) is the government's 
response, and I believe there is a number of e-mails 
attached to XLVIII (48). 


Is that correct, Major Francis? 
Correct, six, 


Have you had a chance to review all that information, 
Mr. Higgins? 


Yes, sir, I've either reviewed it or Major Francis and I 
have spoken about it. 


All right. I understand there was also some additional 
information, Major Francis, that there are, in fact, 
some samples of some sort that are being retained by 
somebody outside of the Armed Forces Institute of 
Pathology? 


Yes, sir. Basically what I did is based ona 
conversation in the 802 with defense I called AFIP to 
see if they have anything and I contacted a Colonel 
Jacobs that works there in the lab. He did a check on 
their computer system to see what they had. He listed 
three types that would currently be in frozen storage, 
the first being what he described as decomposition fluid 
of the heart, the second thing would be heart tissue, 
and the third thing just general decomposition fluid. 


Did he give you any indication of the availability of 
that or how it might be made available to the defense 
for their possible inspection? 


No, sir. I just wanted to find out at that point what 
they had, if anything. 


All right. Mr. Higgins. 


Yes, sir. 
Sir, what that -- this motion is really twofold. What 
we were looking for is if various testimony about -- and 


I think the court is aware of this, some tissues were 
taken and exploded. They exhumed the body, they took 
parts out of the body, the chest cavity, other things. 


The motion was meant to find out what was still in the 
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government's possession and to get a list of it. I 
think we now have that list that these are the only 
three things that the government has in its possession. 


Secondfold was to the extent we can to get our 
consultant available to do some testing on that, our 
forensic pathologist to test the stuff. I don't know 
what you can do with the fluids that are listed. In 
order to save time, I would ask the court to order or 
allow us access to those fluids for testing if such 
testing is even possible. I may have put the cart 
before the horse. 

' 


I'm not sure what the lab's protocols are or procedure 
for granting access to it by another expert nor is there 
any indication how much sample was retained or anything 
else. 


What I will do is ask that you talk to your expert, 
determine what, if anything, she thinks would. be 
appropriate, convey that to Major Francis. 

Major Francis, if you would then contact the Armed 
Forces Institute of Pathology and find out what would be 
necessary should the defense deem it appropriate to have 
it tested in any way and then let me know if there is an 


issue and we will get back together earlier if need be 
to resolve it. All right. Is that satisfactory? 


Yes, sir. 

It is, sir. I'd just note timing wise earlier it would 
have at this point based on the schedule be during the 
Pittman trial. 


Pardon me. 


Earlier would have to be during the Pittman trial 
schedule wise. 


That's all right. 
Yes, sir. 


We, like you, get paid 24/7. Unless I hear back, I will 
consider this resolved as well. 


Thank you, sir. 
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Let's take up Appellate Exhibit XLIX (49), and it's 
actually a request and there's a date on it, 17 August. 
I understand that date was basically a function of the 
computer prints out whatever the current date is when 
that thing is printed’ off but that this was submitted to 
the government earlier. 


It should be dated August 5th. It was submitted 
electronically. There seems to have been a problem in 
delivery. 


I understand that. 


And then there's also three memorandums attached to it, 
one signed by John Ashcroft, I believe 'the other two are 
signed by -- 


Assistant Attorney General of the United States, J. S. 
Bybee, Your Honor, B-Y-B-E-E. 


I understand the parties haven't had a chance yet to 

write a brief on this they've have asked leave of the 
court just to make that motion orally, and I've given 
them permission to do so. 


So, Mr. Higgins, do you want to go ahead and take that? 


Yes, sir. 


My understanding the government has denied this request 


and we'll be moving orally to compel production of this 
witness. 


What would be your purpose in calling this witness? 


As the court knows from previous litigation, the 
government in this case has, through a bill of 
particulars and through its expert witness notification, 
stated that the duty -- the dereliction of duty charge 
relates to an allegation that Major Paulus failed to 
follow the duty imposed upon him arguably by the Geneva 
Conventions and that they are going to call a law of war 
expert to say that the Geneva Conventions impose a duty 
for the proper treatment of MY . @®y(6) the alleged 
victim in this case. 


Your Honor, the requested witness drafted two of these 
memorandum. I would call the court's attention to the 
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more lengthy one which is directed to both Alberto 
Gonzalez, who is Counsel for the President, and William 
J. Haines II, General Counsel for the Department of 
Defense. 


In their request for judicial notice, Your Honor, you 
are asked to take notice of a DoD Directive 5100.77. If 
Your Honor reviews that Directive, the General Counsel 
for the Department of Defense is tasked with overseeing 
the implementation of the Geneva Conventions in the U.S. 
Armed Forces. These memorandum directed to him, the 
legal" guidance that he is given by this Assistant 
Attorney U.S. General, states that the Geneva 
Conventions, and all three of these memos state this, 
Your Honor, that the Geneva Conventions do not apply to 
non-state actors. These memos go directly towards the 
question as to the treatment of the Taliban and Al-Qaeda 
as related to the Afghanistan war. 


But where they come into play, Your Honor, is.that they 
discuss the applicability of the Geneva Conventions to 
non-state actors. It is going to be our contention that 
before the government -- we're going to bring a motion 
on this, but before the government can ever talk about a 
duty imposed by the Geneva Conventions they're going to 
have to show foundationally that the Geneva Convention 
applies to this case. They are going to have to show -- 
and Geneva is very specific, Your Honor, very, very 
specific, and I'm not going to go to far into that 
argument because I intend to raise it later, but Geneva 
is very specific in what is required for Geneva to 
apply. 


Mainly what it breaks down to, sir, is when you go right 
into the Geneva Conventions they didn't envision 
non-state actors. They're talking about members of 
military units of a nation state involved in an armed 
conflict with another nation state. The contention is 


that (6) is at best a non-state militia member, at 
worst a terrorist. 


So what these motions and what this witness will do is 
allow us to confront the government's expert. These are 
memos written for the Counsel of the Department -- the 
General Counsel of the Department of Defense. One of 
them is addressed to the President from the Attorney 
General. I included that because I believe that the 
Assistant U.S. Attorney General be aware of his boss' 
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memo to the President stating that not even the -- and 
Attorney General Ashcroft goes even further, and he 
states that the -- because Afghanistan is a failed state 
that not even their Armed Force members would be 
entitled to the Geneva Conventions. 


What it does, Your Honor, is it allows us to confront 
Colonel Lorenz' expected testimony that Geneva 
Conventions apply in this case. In order to cross on 
the use of these memos and the things put in here, what 
we're concerned about, among other things we would need, 
is Attorney Bybee to authenticate the memorandums 
contained herein. 


Anything else? 
No, sir. 


Well, actually, sir, really in cross-examination of 
Colonel Lorenz, of course we can always cross an expert 
on things that are used within that field. Legal 
memorandum are things used within that field. However, 
in crossing him, if he says he's not aware of any of 
these, no, that might end the pursuit on the existence 
of these opinions being given to the Commander in Chief 
and the people that work directly for the Commander in 
Chief. 


I'm sorry, I'm not following that last part. 


If Colonel Lorenz is on the stand, sir, and, you know, 
cross was to go somethina along the lines of, I 
understand from your opinions but you are also familiar 
with the fact that there are members of both the 
Department of Justice and the Department of Defense that 
have put forth different legal opinions than you are 


stating here. If he says, no, he's not aware of any of 
those, that's going to end the inquiry on 
cross-examination. In order to impeach, if you will, 


rebut that, I would need to have this witness to talk 
about these opinions. 


In essence, sir, I'm asking for a percipient witness to 
writing the memos who will function as an expert 
witness. 


Thank you. 
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Major Francis, the government's position? I assume you 
oppose this. 


First of all, in the authenticity of the memo, the 
government will not challenge they are authentic. So as 
far as -- 


You will challenge them? 


We won't challenge that they are authentic, so that is a 
non-issue. ; 
As far as having Mr. Bybee to come in here and testify 
as to the substance of his memos, the substance of his 
memos deal with Taliban and Al-Qaeda. Now, (p)@6) 
situation, the government -- of course this is an issue 
of fact, but the government contends it is much 
different. 


Now, all those issues that Mr. Higgins has discussed 
about what status he should have enjoyed and what rights 
he should have enjoyed, those are all things that he can 
cross-examine Colonel Lorenz on when Colonel Lorenz 
testifies. But to have Mr. Bybee to come in and 
basically just authenticate that, yes, I wrote these 
memos and, yes, I believe Al-Qaeda and Taliban wouldn't 
have the privileges of Geneva Conventions or the rights 
under the Geneva Conventions, then the government 
doesn't see how that would be relevant, sir, nor 
necessary. 


Anything elise? 

No, sir. 

Anything else, Mr. Higgins? 

One of the distinctions being made is that the Assistant 
U.S. General wrote the memos. This law that's applied 
to the fact situation, it's the law that matters to us. 
It is the same law we believe applies to the @<«@) 
situation. 

And they're talking about Colonel Lorenz is going to -- 


it sounds like he is going to be able to testify that 
Geneva does apply to (b)6) . And I think that's 
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either a questions for Your Honor for the jury to take 
that up at a later date. I don't want to raise that 
now. But the point I'm making is they're both going to 
be testifying as to what the law is that should be 
applied to the situation. 


If the government is willing, you know, I think it goes 
a long way and that's in my other argument, but the 
government is going to concede if they're authentically 
were written by the Assistant U.S. Attorney General of 
the United States and that won't be challenged at court. 
That goes a long way to our need for him. I still think 
his live testimony would be -- 


Are you anticipating -- if the defense offered it, would 
you anticipate an objection either as to hearsay or 
authenticity, Major Francis? 


Not to authenticity, sir. 
How about to hearsay? 


Hearsay, as far as presenting them as an exhibit to the 
members? 


Yes. 


I will let you contemplate that. We will come back to 
that. 


It is your position, Mr. Higgins, that these memos 
indicate that none of the Geneva Conventions are 
applicable to non-state actions, those actions by people 
not acting under the guidance of the government? 


Yes, sir. And just for brevity sake, I refer you to the 
Attorney General's which is the quickest of the two. 


You are talking about the first one? 


Yes. And this is a much broader interpretation than 
even I am intending to argue, but he puts Afghanistan as 
a failed state or a non-party to the treaty and that the 
combatants therefore were acting outside of nation state 
protection and because of that they are not entitled to 
Geneva Convention Treaty prisoner of war status because 
they acted as unlawful combatants. 
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So basically the argument is that (b)(6) was an unlawful 
combatant, sir, and that these memos all address the 
status of unlawful combatants. The authors of Geneva, 
sir, our contention is they just weren't considering the 
idea of terrorists when they wrote them and they made 
them applicable to nation states and it's a new world. 


I think there is a whole line of discussion that these 
treaties and the UN and that whole wasn't ever intended 
to address the issue of terrorism. 


Yes, ‘sir. Just for the -- we will be raising it later. 
There was an attempted amendment to it we didn't sign on 
to regarding that. 


The one big issue as the status -- 
Wait a minute. 


Mr. Higgins, do you have any information that. would -- 

based on my reading of Ashcroft's memo, it would require 

a Presidential determination ofa finding that the Afghan ,/v~ 
state was -- Afghanistan was a failed state and thus not 

a party to the convention. 


Do you have anything to indicate that the President was 
asked to or made such a finding in the case of Iraq? 


No, I don't, judge. There has been no Presidential 
determination on those factors that I'm aware of. 


Do you have anything to indicate that one or the other 
alternatives suggested here was that he could make a 
decision that all Taliban were unlawful combatants and, 
therefore, not entitled to the protections of the 
convention thus eliminating the requirement for a 
hearing to determine their status? Do you have anything 
that would indicate that any group of people in Iraq 
were the subject of such a determination by the 
President? 


I don't yet, Your Honor. 
But the point on the determination of unlawful 
combatants is -- and it's more detailed, spelled out in 


the later memorandums that -- that there's four 
requirements to apply to be a lawful combatant. 
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All right. But doesn't the analysis contained in the 

letter, two memos, both indicate that normally when a 

person comes into custody until such time as a hearing 
has been held to determine their status they are to be 
afforded the protections of the Geneva Convention for 

prisoners of war? 


Yes. Specifically we were addressing the Taliban issue. 
He does, as we know, the President made a determination 
they were unlawful combatants. I don't know the status 
of that. 


‘ 


Has the Supreme Court in essence said that they are 
entitled to some type of a hearing to challenge their 
status as unlawful combatants or whatever the status is 
that we have given them? 


That is my understanding from the press accounts of the 
case, Your Honor. I haven't read it yet. 


Again, I suspect that that would be -- the actual 
content will be an additional motion in limine as far as 
the evidence and I think -- 


I'm sorry, I'm not following you. What about another 
motion in limine? 


You're a step ahead of me. I'm not prepared to address 
the arguments you're raising right now. I haven't done 
that full of thought on exactly the determinations made 


or not made by the President in looking to cross-examine 
Colonel Lorenz. 


I mean, it seems to me that's what the Attorney 
General's memo says is the President has two options in 
dealing with the Taliban and the other actors in | 
Afghanistan. One was to declare a failed state and, 
therefore, not subject to -- or a party to the Geneva 
Conventions. Therefore, the people don’t enjoy the 
protections or, alternatively, declare them as unlawful 
combatants and, therefore, they don't enjoy that status. 


But either way, the other memos go on to discuss that 
before such a determination normally can be made there 
would have to be some form of a hearing and until that 
hearing is held and somebody had made a determination as 
to their exact status they're entitled to the 
protections of the Geneva Conventions. 
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Yes, sir. 


Sir, I believe that Attorney Ashcroft is talking about 
the President's interpretation of the Treaty. The 
President interpreted the Treaty not to apply. I think 
he is talking broadly about the President's ability to 
the Treaty. He interpreted the Treaty not to apply to 
noncombatants. The Supreme Court has come in and said 
that they were entitled to some type of hearing. 


My point is the President has already interpreted the 
Treaty for that fact situation. And what I'm saying, 
when he interprets the Treaty to that fact situation, 
he's interrupting what it means, I don't think the 
President has the power to re-interpret the Treaty every 
time it's going to be applied to a fact situation. 


So our Commander in Chief has determined,.and this was 
lengthy litigated as the court is aware, that the 
Taliban and Al-Qaeda are not lawful combatants. He has 
interpreted that to mean that Geneva does not apply to 
unlawful combatants. 


With that interpretation of the Treaty set in stone or, 
if you will, precedent, we can then take the precedent 
of that decision and apply it to the situation in Iraq, 
specifically to @m@ and say that he is an 
unlawful combatant. Our Commander in Chief in the 
Taliban cases determined that the Geneva Conventions 
don't apply to unlawful combatants. Therefore, they do 
not apply to this unlawful combatant, (@) 


Yes, but the conclusion you are reaching is if one is an 
unlawful combatant is the who issue of the hearing that 
has to be held if you wanted to challenge that 
characterization. And that's what the Geneva 
Conventions has provided that when you are taken into 
custody and there is a question as to your status that 
before you can be denied the protections of the Geneva 
Convention you have to be given a hearing. 


What didn't happen with those folks seized in 
Afghanistan is there was no -- never a hearing held, 
that the President made a determination that they were 
unlawful combatants, but who falls into that category 
is, of course, the purpose of the hearing; is this 
individual an unlawful combatant or not. 
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But going to the second part of that, I'm not seeing 
where there is anything in these documents that would 
indicate any discussion as to the status of the folks in 
Iraq as to whether they are lawful or unlawful 
combatants and what may turn on that or whether the 
President has made any findings as to their status as 
lawful or unlawful combatants or the application of the 
Geneva Conventions based on what you provided to me. 

Do you have any documents or any opinions or accounts 
otherwise that would indicate that such an opinion is 
held by Attorney General Ashcroft or any of his staff or 
that the President has made such a finding? 


Specifically on -- as to the fact situation, no, sir.’ 


Well, I'm not talking about specifically about Mr. 


(b)(6) but about Iraq in general. 


That's what I mean, sir. Specific to the fact situation 
of Iraq, no. The argument I was making is that they 
have made a legal determination that a hearing was not 
required because the President did it without a hearing. 


Your Honor, just so we can bring this I think into 
context in this case, and I understand the court's 
ruling on the vagueness, but, you know, Colonel Lorenz 
is expected to take the stand and say Geneva applied to 


(b)(6) and that these duties follow underneath that, and 


I'm saying that is not a clear cut determination. The 
way we know it is not a clear cut determination is the 
actions which the President and his legal advisers have 
taken in the Taliban and Iraq cases. 


If you will, Your Honor, I'm not doing a statutory, a 
civil law approach to it. I'm doing a common law 
approach to compare the situations. So I, as the court 
has requested, do not have, if you will, the statute 
determination applying to Iraq. I'm doing a common law 
application of the interpretation that has been given by 
the legal experts in this country's government. 


All right. Anything else, Major Francis? 
Yes, sir. 


One additional thing, and this is one thing that I think 
the defense is losing sight of here is that the 
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government in presenting its case as to the duty of care 
owed to ()@) we're using also Geneva Convention 4. 
This is reterring to -- this whole document by John 
Ashcroft is referring to Geneva Convention 3, which is 
treatment of enemy prisoners of war. 


Well, if he doesn't fall under 3, then the government's 
contention is that he's at least going to fall under 4 
because he's an internee or detainee in some capacity. 
Either he is going to be an enemy prisoner of war, 
although no Article 5 tribunal has ever been determined, 
or it's going to be covered under 4 as just a regular 
civilian internee, detainee, criminal because they have 
rights’ under 4, which basically, the basic guides is 
humane treatment, to receive medical care comparative to 
what your needs are. 


As far as the two Conventions, they don't. differ in what 
the duty is whether you are an EPW or whether you are a 
criminal or just a regular civilian detainee.. 


All right. Anything else? 
No, sir. . 
The defense motion is denied. 


I will allow the defense to make use of the documents in 
the cross-examination of Colonel Lorenz should they deem 
it appropriate. 


Thank you, Your Honor. 


I will hold you, Major Francis, to your representations 
as to not challenging this in terms of authenticity. 


Yes, sir. 


On the hearsay thing, if they offer, and I haven't ruled 
because you didn't have a position yet, but I'll give 
you time to argue that later if you decide it is 
necessary. 


Let's take up the witness request at Appellate Exhibit 
XXII (21). Appellate Exhibit XXVI (26) is the response 
and Appellate Exhibit XLVII (47) is the defense's 
synopsis of expected testimony. Attached to XLVII (47) 
is also a -- something from NCIS. It looks like some 
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kind of an e-mail from Captain Bonanno. I don't now who 
it's addressed to. It doesn't seem to indicate. 


I think we can agree that was addressed to Lieutenant 
Colonel (b)(6) 


I will stipulate to that, sir. 
In any event, you don't question it was from Bonanno? 


No, sir. 


What is the relevance of Captain Bonanno's testimony? 


Sir, as we have gone over again in litigation on the 
dereliction of duty charges multiple ways, I think both 
the defense, the government and even the judge have 
talked about the various ways to talk about what duty is 
owed in a dereliction of duty case. There is custom of 
the service is the command is a list of -- 


You're talking about custom of service in establishing 
the duty? 


Yes, sir, and actions -- basically the argument is that 
the e-mail, which we assume he will testify in regards 
to this e-mail, this e-mail was sent to 2/25 after he 
was tasked with setting up a tracker system. After 

(b)(6 died, 1st Marine Division started taking steps 
to actuaily give guidance to the detention facility and, 
you know, if a guy starts a fight, Marines have to kick 
the snot out of him and get him under control, please 
let me know, suggest a feeling of laza faire attitude 
with the application of force. I'd be offering Captain 
Bonanno to put that attitude in front of the members. 


Have you interviewed him? 
I have not, sir. 
Continue, please. 

Yes, sir. 


To put that attitude in front of the members. I was 
finished, sir. 


Cashum. 
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Sir, he was one of the people that we discussed guarding 
the body. In their reply, the government I believe said 
that Commander (6) and Lieutenant Commander (b)(6) 

can testify to handling the same things and I believe 
that is' true. I just wanted to -- we would be offering 
him to put the additional person that saw the body up 
here. But I agree -- 


So you agree there is other testimony that can establish 
that same issue? 


I také it, Major Francis, you don't contest that?. 
1 é 


No, sir. There's Lieutenant Commander ()(6) and 
Commander b)6) They both could address that issue 
since they nanaied the body during those 18 hours. 


Essentially the body was left unguarded in a 
non-refrigerated morgue for a period of time? 


Yes, sir. 


And he can also testify about being dropped a couple of 
times. But, yes, sir, I can see that ifwye and 

(b)(6) testify in line with their Article 32 testimony, 
as I suspect they would, there is other evidence of the 
same information. 


I would just note for the court, depending upon the 
ruling on the intel summaries, it's my understanding he 
may be -- I'm using the wrong term, but maybe intel 
keeper of the,records of those, custodian of the intel 
summaries. If there's a stipulation, we wouldn't need 
him for that purpose either. 


Cashum would be? 
Yes, sir. That is my understanding, sir. 


Well, if that turns out, I will allow you to re-raise 
that. 


What is the relevance of Colonel (6) testimony 
about not receiving guidance as to how to run a 
detention facility? 


Sir, the government has alleged that there was a failure 
to get proper medical treatment in this case, that the 
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keeping of (b)(6) in a rec pen was maltreatment and 
that those behaviors I believe are part of also the 
dereliction of duty. 


Your Honor, these Marines were tasked with having this 
detention facility. They were given no guidance on how 
to do that. They were given no guidance on how to treat 
the enemy prisoners of war, not even on -- never mind 
medical treatment, just in general nothing. 


As the court knows, and I was in court during the 
Pittman hearing this morning, there was a lengthy 
discussion of the requirements under the DoD Directive 
at the command level, the Department of Defense level, 
all those things, and they all funnel down to each level 
there are steps to put a program in place to make sure 
that EPWs are being handled appropriately. 


These Marines, Major(b)(6) prior to Major Paulus and 
the guards at the detention facility, were sent off and 
said run a detention facility. And thev went out of 
their way through their XO, Colonel(b)(6) to go and 
get guidance from the command level for the treatment of 
EPWs. So if the government is going to argue that the 
treatment wasn't appropriate, they also have to show in 
the dereliction of duty charge, for example, that the 
requirements of the implementing statute, the DoD 
Directive, were followed. 


Lieutenant Colonel(b)6) allows us to show not only 
were they not followed, but the Battalion was out there 
affirmatively trying to get them to follow them. And, 
sir, there is other reasons why we have him listed as 
relevant. He's the Battalion XO, he's involved in the 


investigation, the security of the body, the attempt to 
get the SOP. 


He was also involved in efforts with Major Paulus to go 
to -- they went down to -- on June 4th they spent the 
day down in Toledo Air Force Base trying to get the Army 
prisoner of war camp down there to take all their 
detainees and the Army was saying no. It goes to the 
reasonableness of all the actions Major Paulus was 
taking as an OIC. It also places him out of the command 


for one entire day that @)@) was there to the extent 
there's evidence that comes in about injury or 
non-injury to (b)(6) . He's the most important person on 


today's motion, Your Honor. 
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I thought Sergeant (b)6) was going to be here. 
He's going to -- trying to bring him out, sir. for the 
Pittman case. But the issue on Sergeant (6) is, 


sir, obviously you know that he has a brain tumor and 
the government is willing to take him telephonically. I 
am just’ thinking of his situation, being that long of a 
time out here. He has two small children, sir, and his 
wife is going to have to accompany him when he comes. 


Telephonic is fine. I'm sorry, I didn't mean to 
interrupt you. If they are agreeing to it, that is 
fine. . 

So you don't oppose him other than you just want to do 
it telephonically, if at all? 


Correct, sir. 
I apologize for the interruption. 


I assume the testimony of Lieutenant Colonel Murphy is 
to his failure to set up an SOP on how to run the camp 
is similar to vour argument with respect to Lieutenant 
Colonel (b)@6) 


I'm sorry, sir. Yes. 

And the same with Powers? 

Yes, sir. I would concede that on those two witnesses. 
Murphy and Powers? 


Murphy and Powers, sir. Powers would probably have 
other witnesses who will testify to the same 
information. I believe that was part of the government 
response and I would agree with that. 


And Lieutenant Colonel Murphy may -- it's just -- we're 
going to have a panel of senior field grade officers and 
I think they are going to want to know where was the CO 
and what was going on with the CO in all of this. I 

think it is important that they hear from him that he -- 


the steps that were not taken. Tt is one thing, you 
know, Lieutenant Colonel (b)(6) he's involved, he's 
doing these things, he's percipient, but it's -- and I 


had to apply the term to a Marine Corps Colonel, but 
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it's the non-feasance of the Battalion CO that I think 
is relevant and something the members are going to want 
to know. 


My limited experience’ given the company in this room 
with Marines is they want to know what the boss was 
doing, and a great responsibility on the boss which I 
would submit is why we're also facing court-martial 
charges. 


My fear with Murphy, sir, Lieutenant Colonel Murphy, if 
he doesn't testify -- I think it's now Colonel Murphy -- 
if he doesn't testify it's going to be an unanswered 
relevant question for the members. Again, sir, I think 
he has to testify in person to make sure of his role. - 


Thank you. 


Major Francis, do you want to address Colonel (6) 
for me? 


Yes, sir. 


First of all, sir, any involvement he might have had 
with the NCIS investigation or anything to do with that 
is irrelevant. I don't see how that is going to come in 
in any way, shape, or form. 


The issue as to any guidance that was not provided on 
how to run -- 


Well, let me ask you the -- and I don't know that anyone 
said this, but my sense is that there is a defense 
contention -- if I am putting words in your mouth don't 


let me, Mr. Higgins, but there's a defense contention 
that somehow the actions of NCIS in interviewing the 
people when they were down in Kuwait were perhaps 
overbearing and led people to sign statements that 
weren't actually what they intended to say. 

Is that a fair assessment? 

It is, Your Honor. 


Okay. And that Colonel (6) is of the opinion that 
that, in fact, was true. 


Is it your belief that he witnessed any of these 
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interviews or any of these actions by NCIS? 
No, sir. As a matter of fact -- 
Would you agree with that, Mr. Higgins? 


I would’ have to review. I don't have his file, sir. I 
believe he was -- I think he did his own investigation 
into it -- 


Okay. 
‘ 
4+- because he's written a number of memos. 


So he wasn't actually present during the interviews of 
the various witnesses? 


I don't believe so, sir. 
All right. Thank you. 
Go ahead, Major Francis. 
I'm sorry, what? 


I would note that he is an attorney in civilian life and 
a former prosecutor. 


I understand that. 


Continue, please. 

As far as the information on what information that 2/25 
requested from the MEU or what information wasn't 
provided, while that might have been relevant if you are 
talking about Major Paulus in dereliction of a duty to 
various EPWs, that is not what we're talking about. 

The defense wanted a bill of particulars. The 
government put one together. We're talking about some 
very specific actions in a very specific period of time. 


The order to drag by the neck. the allowing to drag by 
the neck, the allowing of (b)(6) to lay out there on 
the ground for that roughly seven to ten-hour period, 

not ensuring that he got medical care adequate for his 
needs, that is what we're talking about. Regardless of 
whether the MEU gave any guidance or not on how to run 
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an EPW facility, the government doesn't see how that is 
relevant in any sense. 


As far as the handling of the body. sir, that is going 
to be cumulative with’ Commander (b)(6) and Lieutenant 
Commander (p)6) and actually HM1 (b)(6) @S well. He is 
someone who observed the handling of the body. 


Thank you. ‘ 
Anything else, Mr. Higgins? 


Judge, the government is going to start -- from the 
witness list they've given us, they're qoing to start 
their time line with the capture of (b)(6 on 

June 3rd and run,all the way up to his death and the 
actions thereafter on June 6th. So they are not 
focussing simply on the actions and events of June Sen: 


I think if we want to agree that we're going to start at 
1630 or 1530 on June 5th and move from there until 1230 
on June 6th, that would limit the witnesses for both 
sides and entertain doing that with Major Francis if he 
desires, but we're not. We're starting with his 
capture, where Major Paulus is. ' There is going to be a 
list of witnesses. Literally every single guard shift 
from the time he is taken into custody until his body is 
discovered is on the witness list. 


Now, to the extent they're saying he looks a certain way 
on June 4th, for example, one thing Lieutenant Colonel 
(b)(6) can testify to, he can say that Major Paulus is 
down in Toledo trying to get all these detainees 
released from Camp Whitehorse. He is not at Camp 
Whitehorse on the 4th. So he's relevant to show that he 
couldn't have noticed -- been phvsically present to 
notice what was going on with (p)@) on the 4th. 


Now, (b)(6) is the -- the 4th, Your Honor, as you recall 
from both litigation in this case and the Pittman case, 
the 4th is the date he is interrogated by HET. Now, the 
dispute as to the condition of what he's like when he 
goes to see HET and when he comes out from HET, was he 
sick, was he faking, was he this, was all issues on the 
4th. But we have evidence that shows Major Paulus 
wasn't even there on the 4th. 


In addition, the point Your Honor raised with NCIS, 
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Lieutenant Colonel (b)é6) did an investigation into the 
various incidents with each of the witnesses. The 
government has made representation to the court this is 
a unique case because virtually all of their witnesses 
are not going to coopérate with them. I think half to 
three-quarters are testifying under grants of immunity 
in the government case in chief. 


To address the credibility or lack of credibility of 
their witnesses, what was going on with NCIS is 
extremely important and Lieutenant Colonel (b)(6) is 
the fastest and most economical way to talk apout that 
in this court. 

All right. Anything else, Major Francis? 

No, sir. 

The witness, Sergeant (b)(6) , 1S granted to the extent 
at least as it's necessary for him to testify 
telephonically. If that, for some reason, becomes 
unsuitable, please advise the court and we'll take that 
issue up. Right now I will hold the defense to their 
representation. 

As to the other witnesses, they are denied. 


I think that just leaves us with the intelligence 
summaries. Am I correct? 


Yes, sir, and I am going to go see what I can do about 
getting those declassified. 


Is there anything else, Mr. Higgins? 


Sir, that denial as to whether the government has to 
produce them, right? 


Pardon me? 


That denial of those witnesses, that's to whether the 
government has to produce them? 


Correct. 
It's not a preliminary ruling on admissibility at all? 


Correct. 
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Yes, sir. 


The remaining item, Your Honor, just to cross the "T" on 
this issue, we requested the CIR and the photographs 
taken by Staff Sergeant (b)(6) during the 
interrogation. 


I think we discussed that in the 802 conference and it 
was indicated that those things did not exist. 


That they have been destroyed. 
They've been destroyed. 


In terms of discovery, my understanding was that was 
then a closed issue. 


It -- yes, as to the fact that they don't.exist, but I 
just wanted to get that on the record, sir, for a later 
motion. 

Do you agree with that, Major Francis? 


Correct, sir. 


All right. I understand you had indicated some intent 
to raise an additional motion concerning that. 


Yes, sir. 

Anything else? 

No, sir. 

Mr. Higgins? 

No, sir. 

Let's take a recess and then when -- after you figure 
that out, if you come up with some kind of idea let me 
know and we'll see if we need to go back on the record 


or not. 


The court's in recess. 


The Article 39(a) session recessed at 1428, 17 August 2004. 


[END OF PAGE] 
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The Article 39(a) session was called to order at 1431, 
8 September 2004. 
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The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. 


I believe, Captain Manning, you were not at our last 
session; is that correct? 3 


That's Correct,- sir. 

You have appeared in this case before; is that correct? 
No, sir. 

You have not? 

No, sir. 

Are your legal qualifications the same as Major Francis? 
Yes, sir. 


Were you appointed by or detailed rather by Major 
Francis as assistant trial counsel? 


Yes, sir. 


Have you acted in any manner that may tend to disqualify 
you? 


No, sir. 


Thank you. Go ahead and have a seat. 


The assistant trial counsel did as directed. 


MJ: 


All right. We have a whole bunch of motions to hear 
today. 


I will tell counsel right off I've read your briefs, so 
if it's in the brief when I ask for argument don't say 
it over again. Save us all a lot of time and pain. 


I want to start with the unreasonable multiplication of 
charges. 
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Defense, your motion is marked as Appellate Exhibit 
LXXXVII (87). The government's response is LXXI (71). 


What evidence do you want me to consider on this? 

' 
Yes, sir, the defense would like you to consider the 
bill of particulars dated 12 August 2004, sir, and also 


Major Paulus’ charge sheets on this motion. 


Has that bill of particulars been marked as an appellate 
exhibit? 

No, sir, it has not. 

I think it has, sir. Let me look. 

Yes, nee it is marked as XLVI (46). 

XLVI (46). 


Do you have any objection to my considering those two 
items? 


No, sir. 


Anything else? 


Government, do you have any evidence you want to offer? 
No, sir. 

Argument. 

Yes, sir. Thank you. 

Good afternoon, sir. 

Good afternoon. 

Sir, the defense's contention here is that you should 
refer to the Quiroz case and apply the factors that were 
set out in that multi-factor test to determine whether 
the charges against Major Paulus are unreasonably 
multiplied. The defense concedes that we're not dealing 


with multiplicity under Teters or Blockburger, but we 
are referring strictly to the Quiroz case. 
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Sir, in this case, we were given a bill of 
particulars -- : 
Are you referring to multiplicity or to unreasonable 
number of charges? 


Unreasonable number of charges, Your Honor. 
All right. ' 


And that is based solely on the bill of particulars we 
were given -- 


I'm sorry, let me interrupt you one more time. 
Yes, sir. 


We've consolidated the two maltreatments of ‘(b)(6) 
into one maltreatment, correct? 


Correct, sir. 
All right. Please continue. 


That said, sir, the maltreatment charge and the 
aggravated assault charge is unreasonably multiplied 
with the willful dereliction charge. We know that 
because we were given a bill of particular on August 12, 
2004, from the government, and it is clear on its face 
by reading the specifications and the bill of 
particulars that they are not -- the charges are not 
aimed at distinct separate criminal acts. 


The dereliction of dutv charge, Your Honor, deals with 
the dragging of ()6) by the neck, leaving him out 
in the cell for ten hours lying naked and failing to 
give him proper medical care. All that misconduct is 
encompassed in now the maltreatment charge and the 
aggravated assault charge. The government, in its last 
sentence of paragraph 2 in the bill of particulars, even 
acknowledges and concedes that all these violations are 
encompassed in the dereliction of duty charge. 


Quiroz was set out to avoid this type of charging from 
occurring. Essentially it's a piling on argument from 


the government, and that is that each -- the first 
element is that each specification be aimed at distinct 
criminal acts. That's not being done here. 
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The second factor and third factor are that the 
specifications misrepresent or exaggerate the accused's 
criminality or also that they unfairly increase his 
punitive exposure. And that all exists with these 
charges’, Your Honor. 


We ask that you consider that and dismiss either the 
maltreatment charge and aggravated charge or the 
dereliction of duty charge based on this case law. 


Alternatively, sir, we ask that you consider, if we get 
to sentencing, that they be joined together and be 
consolidated to decrease the amount of criminal 
exposure -- punitive exposure subjected to Major Paulus. 


I think the government has already conceded that that 
may be appropriate, haven't they? 


They mentioned that in their motion, Your Honor, that it 
may be appropriate. I wouldn't go as far as calling it 
a concession. 


That's the thrust of the defense motion, Your Honor. 
Thank you. 


Thank you. 

Who is arguing this for the government? 
I will, sir. 

Argument, please. 

Yes, ete: 


That charge is charged as contingencies of proof, sir. 
Basically you have the maltreatment charges, the general 
intent crime, as well as aggravated assault. Because of 
your rulings previously regarding U.S. v. Ferguson, 
basically what we have, even though the government has 
charged willful, what it actually is is a negligent 
dereliction of duty in that dereliction of duty charge. 
We're talking about a negligence standard vice a general 
intent standard. 


So basically the government wouldn't have a problem when 


we fashioned the instructions letting the members know 
that your options are such that you can't find the 
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accused guilty of both negligent dereliction of duty and 
the aggravated -- 


I'm not going to instruct on it. Assuming I deny the 
defense motion, I'm not going to give such an 
instruction. 

All right, sir. 


But other than that, sir, it's charged -- 


I may dismiss one of the specifications of the charges 
after the fact, but I won't give such an instruction. 


Yes, sir. 


But it's contingencies of proof. That's how the 
government has charged it, sir. 


Anything else, Captain Jasper? 
No, thank you, sir. 


We're not going to get through all this today. I will 
give you my ruling on some of these tomorrow. 


Let's take up the Terror Dome motion next. The 
defense's motion is LXXXIII (83). The government's 
response is LXV (65). 


Defense, do you want to offer any evidence on this 
besides -- I guess you have the photo. 


The photo I believe is Appellate Exhibit LVII (57). 
What else? 
And the charge sheet. 


Government, any objection to my considering those two 
items? 


No, sir. 
Do you have any evidence you want to offer in response? 


The only thing I would ask you to consider, I know you 
have already read them before, the statements of Major 
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Paulus which is XXXV (35) and XXXVI (36). 
You're talking about his handwritten statement? 


Correct, sir, his handwritten and his NCIS statement, 
sir. | 

You want me to look at his handwritten statement, which 
is Appellate Exhibit XXXV (35), and then the NCIS 
statement that basically incorporates that, which 
appears to be Appellate Exhibit XXXVI (36). 


Correct, sir. 


Any objection to that, defense? 
t 
No objection. 


Is it your intention, Major Francis, to offer a similar 
series of photos that you offered in the Sergeant 
Pittman case to show the layout of the detention 


facility? 


That is correct, sir. 
Is one of those going to be Appeliate Exhibit LVII (57)? 


Correct, sir. And there are some other reasons for 
offering it as well. 


One, upon using it when referring to the 2/25 Terror 
Dome, possibly certain people testify, they get a sense 
that they're going be hostile witnesses or -- I'll 
basically use that as impeachment. 

Additionally, sir, if you will look at the photo, you 
see how there are tents that are lying back there, see 
there's all this stuff that they -- 

I don't want to hear argument. 


All right; err. 


All right. Mr. Higgins, do you have argument you want 
to offer? 


I do, sir. 
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Sir, I'm at somewhat of a disadvantage to you and Major 
Francis. Although I've been given the transcript of the 
previous trial, I haven't been able to technically -- 


I don't want to put you at a disadvantage at all. So if 
I ask a question based on what the government did in 
Pittman, it's just simply shorthand. But if you don't 
understand what was done or you need me to be more -- 
amplified more, please ask me because: I don't want to 
put you in a disadvantage at all. 


4 


Yes, sir. 


On this particular issue, I wasn't referring to your 
question. What I was referring to is the nature of this 
motion came from, someone who was present in the 
courtroom actually told me that the Terror Dome 
information was introduced during the trial. 


It was. In fact, there was a -- I can't remember if we 
had a 39(a), but I believe a photograph, it could even 
be Appellate Exhibit LVII (57), either that or one much 
like it, was offered. Or actually I think two 
photographs, one was a close up much like LVII (57) and 
the other one seemed to be further away to show a better 
representation of the building. I believe there were 
two photographs that depicted that. 


I would also note that counsel for the government, which 
was Major Francis, made use of the description of Terror 
Dome in either his closing argument on findings or on 
sentence, but I don't recall which. 


It was on closing. I was present, Your Honor. 

Your Honor, as stated, it's a straightforward 402, 403 
challenge to such evidence. The testimony, from my 
understanding, is that that sign was painted on the 


facility long before Major Paulus took over. Major 
Paulus was only the OIC -- 


That understanding was consistent with the testimony in 
Pittman. 


Yes, sir. 


And, sir, Major Paulus was only OIC from about June ist 
until -- with regards to the events of this matter, he 
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took over on June 1st and (b)(6) dies on June 6th. 


I note for the court that it does create a difficult and 
creates a prejudicial situation that outweighs any 
probative value it would have from Terror Dome. I would 
note that counsel's argument in the Pittman case was -- 
and I'm’ paraphrasing, was to the effect of this is the 
kind of place this was and that Camp Whitehorse itself, 
the whole place, was permeated with the idea that 
violence was being committed upon prisoners. 232 
prisoners went through and one passed away. 


Your Honor, in addition, I would just note besides 
what's written in the brief and, again, I think it's 
straightforward. The military judge has probably heard 
hundreds of these motions in his career. What I would 
point out is that if this Terror Dome comes in, there is 
going to create substantial we submit avenues for 
rebuttal of such that could cause undue delay of the 
trial on what is a minor point. 


For example, General Walthauser conducted -- for the 
15th MEU, conducted an investigation. He saw the sign, 
you know, approval by higher ups. The court has 
previously denied Lieutenant Colonel Murphy -- 

I don't know that he conducted an investigation. 

I'm sorry, inspection. I meant to say inspection. 
There was something, as I recall, came out, and I 
believe it was in the Pittman case, now General 
Walthauser, then Colonel Walthauser, had made a walk 
through of the facility. 

Yes, sir. I think we have -- and I assume to be 
corrected by government counsel, his Article 32 
testimony. 

Whose testimony? 

I think it was Colonel (6)@) 


I don't know, but he testified to that same effect in 
Pittman, so I am aware of that. 


Yes, sir. 
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it was an inspection. 


I meant to say inspection. I misspoke. 


Lieutenant Colonel Murphy has b 
He would then become a relevant 
idea that the place was a Terro 
potentially add for additional 


een denied as a witness, 
witness to rebut this 
r Dome. It would also 
evidence such as 


photographs of the prisoners, showing: that they -- I 


don't now if happy is the right 
certainly in good spirits in va 


And we'd be going down a road, 
is a minor point as it relates 
we're facing. We're dealing wi 
alleged to have occurred from 1 


word, but they were 
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Your Honor, that really 
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0030 June 6th, is the entire timeframe of the charge 


sheet against Major Paulus. 


To let this in over 402, over 4 
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came up, was there for a matter 
holding Maior Paulus to have go 
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I don't want to make it too dif 
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depositions. But I think we have to be careful that we 
don't blur the lines too much. 


Yes, sir. And obviously I definitely don't want that to 
happen. 


I understand your point though. 
It's difficult, sir. I mean, I'm trying ‘to == 


Okay. I understand the point to be able to rebut. 


And I know -- and I also am cognizant of the fact that 
some of those similar issues may have come up in that 
case, but the distinguishing factor -- and I appreciate 


the pains the judge is taking to distinguish the two, 
but the distinguishing factor is the nature and length 
of the allegations, the nature and length. of time in 
which Major Paulus was a part of that command down 
there, and for such a small point that I would argue to 
the court if it does it just barely would squeak by 
these two rules. If it does, it's going to bog us down 
an extra day or two of evidence and testimony. 

Thank you, sir. 

All right. Thank you. 

Major Francis. 


Basically, sir, there's three reasons why the government 
would offer this -- 


Are cnede different than what you cited in your brief? 
Yes, sir. 

First of all -- , 

Wait a mlentiee. 

Yes, sir. 

I'm looking at your paragraph here and I know you 
didn't -- I don't believe you wrote this, Major Francis, 


but you are lead counsel and so I'm going to hold you to 
chon 
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All right, sir. 


But it says here the photograph depicting the words 
"Terror Dome" painted on the wall outside the detention 
facility is relevant in that it tends to imply that the 
building is a harsh place. Is that your purpose? 
Because if it is, that's exactly what counsel is arguing 
against. 

Yes, sir. It does when it goes to the impeachment of 
certain witnesses. Depending on what certain witnesses 
might testify to, the government might pop this photo up 
there. 


Is it your intention to offer this photo in your case'in 
chief? 


Yes, it is, sir. 


All. Fight. 


But not for the 2/25 Terror Dome sign on the wall, but 


to offer this photo because, as you can read from Major 
Paulus' statements, (b)(6 was dragged out on to -- 
out from the holding ceili out into the holding pen and 
he's left there for about the next seven hours naked. 
There's no shelter nothing, nothing provided to him. 


If you look at this photo, this is the best photo the 
government has as to what type of lean-to or what type 
of shelter they had sitting around the camp. If you 
look here, you see these tents and you can see -- | 


I'm sorry, the photo I have is a zeroxed copy, but it's 
not sufficient that I can distinguish tents. I see what 
I believe to be camouflage netting hanging in the air 
off the breezeway thing on the side of the building, but 
I couldn't distinguish a tent in this. I believe that's 
camouflage netting, but I could be wrong. 


Okay, sir. What I could do, sir, is attach a color 
copy. 


Well, if you're going to argue, you need to. 
Yes, sir. 


That is the color copy, sir. As you look at that, sir, 
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you will see that there's tents. You also see that 
they've made some lean-tos out of some green material. 


Well, I don't want to seem obtuse, but I can see what 
appears to be -- what might be a tent up underneath 
that -- I call it a breezeway but it's on the side of 
the building. 


Yes, sir. 


It's an extension of the wall that comes out. 
But it goes to the argument, sir, ultimately will be 
what was humane and whether letting (b)(6) -- 


You could crop this photo and provide the members that 
information. 


Correct, correct. 


I mean, again, 2/25 Terror Dome, granted, Major Paulus 
wasn't there until very much later on after that was put 
up there. But the government would use that to impeach 
certain witnesses depending on what they might say. And 
that could happen on any particular witness depending on 
what they might say because the government considers 
every single one of them hostile. 


But as far as the other things, sir, that would be the 
real purpose. 


I'm going to go ahead and grant the defense motion at 
this point. 


If you think it becomes relevant for some other reason, 
Major Francis, then you ask for a 39(a). And if you 
want to use this photograph, then you'll need to crop it 
so that the words "2/25 Terror Dome" don't appear in the 
photo. 

Yes; .6ix. 

Why don't you come get this back. 

counsel did as directed. 


Sir, one point of clarification on that ruling. If I do 
feel it's going to be a point of impeachment with the 
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witness, at that point do I just call a 39(a) and then 
we can discuss it at that point? 


Yes. 
All right, sir. 


Next I want to take up the Special Agent (b)(6) motion 
next. ' 


Judge, the court is in possession of the items that need 
to be marked as appellate exhibits. 


I think I was asked to look at -- I'm sorry. The 
defense's motion is Appellate Exhibit LXXXII (82). The 
government's response is LIX (59). 


I was asked to look at several things in reference to 
this motion. One was a summary of expected testimony 
from Special Agent -- or NCIS (b)(6) 


Has that been marked as an appellate exhibit? 
Yes, sir, it is LI (51). 
I have it here. 


I was also provided a statement it looks like from 

(b)(6) provided to NCIS on 16 June 2002. as 
well as a results of a re-interrogation of (b)(6) 

It looks like it was 2 July 2003 when that was done. I 
was also provided a transcript of his deposition. 


Do the parties desire that I consider those three 
documents? JI don't know that they've been marked. I'11 
figure that out in a minute if they want me to look at 
them. 

Yes, sir. 


Yes, sir. 


I guess for clarification I was told -- I indicated 
appellate exhibit for the unreasonable multiplication of 
charges, the defense motion, was LXXXIX (89). I guess 


it's LXXXVIII (88). 


The statement of ()@) given on the 16th of June has 
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been marked as Appellate Exhibit LXXXIX (69)... ° “Phe 
statement or the results of re-interrogation is marked 
as XC (90). 


Is there anything else you want me to consider, Mr. 
Higgins? 
No, sir, other than those items previously discussed. 


Government, do you have anything else you want me to 
consider? 


No, sir. 


Mr. Higgins. 


Yes, sir. 


Judge, we've learned -- the defense learned through 
previous motions in this case and at the Article 32 and 
also conversations with the government that thev intend 


to introduce the testimony of Special Agent (b)(6) that 
he had Lance Corporal (p@) in essence arab him -- 
I'm going to read, grab him the way that (b)6) savs 


he grabbed (p)6) and then attempt to drag him, that (6) 
had hit his hand away or some other theatrics because he 
was being choked and he felt pressure. Ironically -- 


Well, if that's a theatric, I -- 

Well, it's true, sir -- 

That might have been -- 

-- it may be a word for a different form. 
Nonetheless, Your Honor, hit his hand away and 
coincidentally and ironically the place of pressure 
matches’ up identically with the point that (b)(6) 

will testify that she believes the break to the hyoid 


bone occurred. The ROI and the statement were given to 
you because those are the two naners we have from NCIS 


regarding interviews with Mr. (6) and there's no 
mention of this demonstration ever being done. Special 
Agent 6) never does a result of interrogation. 


Well. are you challenging the veracity of Special Agent 
(b)(6) Or are you challenging the admissibility of his 
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testimony? 
Right now it's admissibility -- 


Seems to me -- 


Yes, Your Honor, I understand the court's point. I will 
move on. 
Your Honor, if you look at -- and I think the court 


probably would appreciated this earlier, but the 
description in the deposition occurs at pages 34 through 
37 of the deposition. That is the testimonv of Lance 


Corporal m6 as to how he removed (p)6) from 
the cell. Page 45 of the deposition is the discussion 
of what occurred with Special Agent <6) And the 
examination is béing done by Major Francis. JI know the 
court has read this and I won't belabor the point. To 
paraphrase it, (b)(@) testifies that he did not at 
any time attempt to move Special Agent (6) that there 


was no occurrence of -- 
But, then, again we're back to veracity. 


But this is different, sir. This is different because 
now we're talking about the veracity of (®)@) , which 
is the basis of our challenge to this motion. When 
we're talking about the veracity of @)g@) that then 
makes -- 


You're still talking about the veracity issue just 
secondary to the admissibility issue. I don't want to 
talk about the veracity. 


We believe the court is offering -- when the court -- 
when the government interrogates (b)(6) , he will 
answer we believe consistent with his deposition. 
Okay. 


When he does that. there is then no relevance for 
Special Agent ()@6) testimony because the only reason 


(b)(6) is being ottered for is going to be to talk about 


the pressure and the choking. Okay. Regardless of the 
veracity of his account, Your Honor, the only way that 
comes in would be as a prior inconsistent statement of 
(b)(6) - So the veracity of @«@) is what would 
be challenged by that. 


153 


TC: 


MJ: 


rGe 


MJ: 


e e 


It's complex, Your Honor, because we're dealing with 
actions, but actions can be hearsay as the court knows. 


Your objection is that the testimony of wy@) would be 
hearsay? 


Yes, sir. 


Okay. Government. 


The government doesn't believe it would be hearsay, sir. 


Why not? 

Because the way the government would offer this evidence 
is like this: Ask Lance Corporal @e) after he. 
talks about how he carried (ye) how he lifted (6) 

et cetera, have you ever done this to anybody, else? Yes 
I have. Who? Agent (b)6) When? During my NCIS 


interview. Stop. That's all the farther we go. 


Then Agent (b)(6) takes the stand and he testifies to did 
Lance cones do a demonstration on you 
consistent with how he said he carried q6@ 2 «Yes. 
Well, in the process of the demonstration, where were 
you and what were you doing, Agent (ye) ? Agent (b)(6) 
says, I laid on the ground. At that point, I felt my 
body being lifted and I felt pressure on my neck on the 
right side from one hand and pressure from another hand 
under my head, At that point, my neck started -- I 
started to choke from the right side of my neck and at 
that point: I had to stop him. 


The government doesn't believe that is hearsay because 


we don't get into what did @)@) do, but what is 
(b)(6) 18 feeling because (b)(6) has already -- 

Is there any relevance to whether (b)6) was choked or not 
- : rama 

if you don't tie it to what -(b)(6) did to (b)6) 

I do have to link it to (b)(6) sir. If I don't link it 
© 6) 

I£ you don"t link. it to (b)(6) then it's completely 
irrelevant? 
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Correct, sir. 


And doesn't the linkage make it hearsay? Rather than 
(b)(6) describing what he did, which would be 

hearsay, he is demonstrating in response to a question 
what essentially constitutes a verbal act, doesn't it? 


Yes, sir, a demonstration certainly can be a verbal act. 


And doesn't that fall under the prohibition for hearsay? 


But I believe the way the government -- I would agree 
with that, sir, but I would believe that the way the 
government is offering it, it won't be hearsay, but 


rather it's Agent (b)(6) physical state of mind, his own 
physical feelings from being grabbed in such a way by 
(b)(6) which is q@) is going to say the way he | 


grabbed qe 

Okay. 

Thank you, sir. 

Let me ask you, Mr. Higgins, on the -- it’ seems to me 


that there are two ways that this could come in, either 
straight up on the government's case, they bring in 


(b)(6) he testifies that we was asked to 
demonstrate, he demonstrated aN (b)(6) goes on to say he 
choked me and I had to stop him. Or -- and then offer 
it for the truth, the fact 6) grabbed him in such 


a way that it would have placed pressure on the hyoid 
bone and possibly break the hyoid bone. 


Alternatively, (b)(6) could testify that he cupped 
his left hand under (6) head, cupped the other one 
under his chin and géntiy -- I must have read that word 
50 times in the various transcripts -- but gently drug 
()(6) out of the cell, in which case it could be 
otfered tor impeachment. 

Would you agree? 


Kind of, sir. On the first one, the first example, I 
think that is straight hearsay because it's -- 


Okay. Let's go on to the second one. 


On the second one, Your Honor, I have two points. It's 
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a complex area so I'm going to try to make my own 
thoughts on it clear. 


One, in order for it to come in the way the government 
just talked about, they have to go to a different 
additional step in their questions. They have to say to 
(b)(6) did you drag him? When you do the 
demonstration on(@, you cup his head, do it, did you 
move him gently? Did you move him at all? If he says 
no, which per his deposition we would expect that he 
would say no, then the government does not have a basis 
to introduce the example because it is now straight 
hearsay. 
They would have to introduce it under a second thing, 
which would to be impeach ()@) saying that, no, on 
this prior time you did drag it, that's a prior 
inconsistent statement to what you testified to in 
court, which would swing us right back up into the 
hearsay problem under the court's first example. To the 


extent the court's -- to the extent the government's 
argument this is not hearsay, they have to lay a 
foundation with (b)6) that his deposition does not 


establish because he does not say that he dragged him. 


In essence, Your Honor, they want to put in we as a 
result of a test, and they can't do that without laying 
the foundation with m6 In his deposition 
testimony, he is clear apout the fact that he did not 
try to move him at all and none of the other stuff 
happened. That is why I was slipping into veracity 
during my argument. 


I don't want you to slip into veracity. 

Yes, sir. I am trying not to. 

Reaardless of which court scenarios we're under, if 

(b)(6) doesn't say that I cuvnped (6) and dragged 
him, then the testimony of (6) is hearsay. 

Sir, one point of clarification, if I may. 

(b)(6) 1S not going say that he dragged him. (6) is 
going to say he lifted, meaning lifted his head off the 


ground. 


I understood that part. 
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The deposition -- 

Hold on a second. 

Yes, sir. I'm sorry. ' 

Anything else on that from either side? 
No, sir. 
No, sir. ; 


The defense motion is granted. 


However, I'm not at this point in any way assuming the 


government -- in,any event, assuming the government lays 
the necessarv foundation precludina them from using it 
to impeach (b)6) should ()@6) take the stand. 


Obviously it it's tor impeacnment purposes, it doesn't 
come in as substantive evidence. 


Judge, I'll just note that's the crux of our entire 
brief. I know we didn't argue that, but that's the 
crux. The Polard case doesn't allow that’ to come in as 
impeachment evidence because -- | 


Well, I think a prior inconsistent statement does come 
in as impeachment evidence. That's what I've just 
ruled. 


Yes, sir. I'm just trying to preserve my argument 
because my brief, my entire brief, is written on a case 
called Polard which says you don't get to call a witness 
to impeach them. 


I agree. I'm sorry. I didn't rule that they can call 
(b)(6) and impeach him. I'm assuming that ()@) 

1s going to be called for some other purpose, to testity 
that he drug the guy out. 


Yes, sir. 

I mean, I don't know. I'm assuming that the government 
is not calling him strictly -- because you are right, 
there's some exceptions. But as a general principle, 
you are absolutely right. You can't call a witness 
simply to impeach them in order to get what is otherwise 
inadmissible information in front of the members. I 
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agree with you 100 percent. 


I did not rule that they can call him simply to impeach 
him. What I ruled is that they could call him, and if 
they do’, assuming they can lay the necessary foundation 
and there is an otherwise proper basis for it, they can 
impeach him. But I do understand that particular point 
of the law. 


I wasn't saying the court didn't, sir. 


I'm not taking offense. 

Sir, just because of the nature of this testimony, I 
would ask that we have a -- prior to any impeachment on 
this point with (6) I'd ask that we have a 39(a) 
session before it came in’before the members. If it's 
going to come in, I want to make sure we've had argument 
on it because -- 


All right. Do you have any objection to that, Major 
Francis? 


No, sir. 

All right. Let's take up the two Lorenz motions next. 
Does that work for counsel? Lorenz 1 and 2. Any 
problem with that? 

No problem, sir. 

It looks like,the defense Lorenz motion is Appellate 
Exhibit LXXXIV (84). The government's response is LXVI 
(66). Lorenz 2 is LXXIX (79) and the government's 
response is LXVII (67). 

With respect to Lorenz 1, you indicated in your listing 
here you wanted me to consider the bill of particulars, 
charge sheet, CV of Lorenz. 

That was an appellate exhibit, wasn't it? 


It should be one of our first appellate exhibits, sir. 


And then there was also I think a synopsis of expected 
testimony. 


Yes, sir, and that would be -- the synopsis is Appellate 


158 


MJ: 
cc: 
MJ: | 
cc: 
Md : 


CG: 


MJ: 


Cee 


° 


e&- 


Exhibit XI (11) and I think VIII (8) is the facts 
6/28/04. Appellate Exhibit VIII (8) is what we're 


calling the CV. 
Is the what? 
Appellate Exhibit VIII (8). 


Is the what? 


I believe it's the: curriculum vita. 


Which was his expected testimony? XI (11). 


XI (11). The same exhibits were also attached to 


Appellate Exhibit XVII (17), 


the court has litigated. 


which was a previous motion 


Do you desire to argue this issue, Mr. Higgins? 


Judge, just very briefly. 


I just point out to the court that -- and I think it's 
clear from the way they're written. This does include 
some reference back to motions we previously litigated 
in the court. I'd ask the court to just be cognizant of 
what we already argued. I think it's part and parcel to 
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some of those previous arguments. 


Judge, I think 1 speaks for itself. I would just like 
to address 2, if that is all right. 


Meaning? 
Colonel Lorenz 2. 


Lorenz 2? 


Yes, sir. Were you taking them one at a time? I'm 


sorry. 


The evidence you want me to consider is the same, 


correct? 


Yes, Your Honor. 


I would just note here -- and I don't know if we 


discussed it on the record, 
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Major Paulus is charged with willful dereliction. 
Because of the way the pleadings are, you list them only 
negligent dereliction. 


Okay. As to Lorenz 2. 
Yes, sir. 


Sir, the 403 objection is as follows: If he's going to 
be put on. He has to be qualified as an expert first. 
Even if we were to stipulate to that, it's going to come 
out that he's a lawyer and he's going to have an opinion 
regarding law and that's the expert opinion he's giving. 
There's no opinion for him to give unless it goes to one 
of the ultimate issues that the jury has to decide 
beyond a reasonable doubt because any other opinion he 
would give, if it doesn't ‘relate to one of the four 
elements would be irrelevant. 


And because of the nature of the type of expert he is 
and the qualifications he is going to have, I don't see 
and I don't believe that an instruction to the members 
can tell them that they as untrained lawyers are still 
free to go about and determine whether the elements have 
been met beyond a reasonable doubt. You give an 
instruction as the judge with legal authority. It's 
going to be Colonel Lorenz testifying as to the 
existence of a duty with legal authority. And then they 
are going to be confused as to the instruction you can 
disregard everything he says, but he has been qualified 
as an expert in the law, and that's going to create a 
mess and it's,a mess I don't believe an instruction can 
take care of. 


For that reason, I would ask that he not be allowed to 
testify under 403 and the 702 is in the written brief, 
Your Honor. 


All right. Major Francis? 
Yes, sir. 


The accused is charged with dereliction of duty. Part 
of that dereliction of duty is the government has to 
prove the duty, sir. When you're proving a duty, it's a 
meshing of fact and law which you have to prove -- 
especially in this case, because the duty arises for 
treatment of enemy prisoners of war or civilian 
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detainees in a time of the war under the Gevena 
Conventions Protocols 3 and 4 of the 1949 Convention. 
And the government -- there is a number of ways the 
government can present that evidence. 


The government believes in this case the best way to 
present it is an expert in the field to talk about what 
3 is, what 4 is and how they apply to armed conflict, 
the U.S. is a signatory, Iraq is a signatory, and how 
that all plays out, sir. 


Well, is it your intention to elicit from Colonel Lorenz 
his opinion that, in fact, this accused had a duty? 


My -- not for this particular accused, ‘sir. I mean, I'm 
going to use him in the broad sense as to was Iraq -- 
was Operation Iraqi Freedom a conflict that Geneva 
Conventions 3 and 4 would apply? Is Iraq a signatory? 
What circumstances would 3 and 4 apply? Who are enemy 
prisoners of war, the definition? What kind of rights 
do they have? The basic rights being protected against 
violence, humanely treated, to get medical care adequate 
for their needs? Someone isn't -~ under Article 5 isn't 
a -- doesn't qualify as an enemy prisoner of war under 
Articles 4 and 5 of Geneva 3? Do they still qualify as 
a Civilian detainee if they are being detained by an 
occupying power or the U.S. Government? The answer is 
yes. Well, what are their basic rights under Geneva 4? 
The same rights as far as humane treatment, protected 
against violence, adequate medical care according to 
their needs, sir. 


Is it your intention to ask him on [sic] his legal 
opinion as to what the status of ®@) was? 


No, sir, I do not. I think that is an issue for the 
fact finder and I'm just going to lay out -- again, I 
know -- will try not to mix and match the different 
cases, but basically do the same thing I did in the 
Pittman, sir. 


All right. Anything else, Mr. Higgins? 


Sir, I just object to the reference of Pittman. I'm not 
familiar with what happened in that case. 


I am, but I'm not sure I can remember in such sufficient 
detail that it is particularly helpful. 
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To the extent -- I'm going to deny both motions with to 
the extent, Major Francis, if you want to get into him 
what the rules are, I will allow you to do that. 


I will hot allow you to have him interpret the rules as 
to their application as to either this accused or to Mr. 
(b)(6) ‘I will not allow vou to have him opine as to 
whether or not what ()@6) status was, whether he 
was entitled to protection as I think that is, as you 
pointed out, a question for the fact finder. 


Judge’, just a point of clarification. I would just ask 
that it be broader than -- without waiving my motions 
based on the court's ruling, I would just ask it be 
broader and that he not asked to apply an opinion 
regarding the detention facility at Camp Whitehorse as 
to should these apply. 


You mean whether or not the Geneva Convention is 
applicable to what was going on in Iraq? 


No, whether it was applicable to the specific situation 
in the detention facility. 


I'm not following you, I'm sorry. 


He can't say did Major Paulus have a duty to follow the 
Geneva Conventions. 


I think I've already ruled that. 

Yes, sir. And what I am saying is I would just ask thar 
those similarly situated with Major Paulus, meaning the 
guards, Major (6) the other members of Camp 
Whitehorse. 

That's fine. 

Thank you, sir. 

I guess stated another way, I will not allow the 
government to ask him questions that apply those rules 
to any situation, be it Major Paulus or anyone else at 
Camp Whitehorse or anywhere else. 


Thank you, sir. 


Sir, with that in mind, I just have one question in 
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clarity because one question I do intend to ask him is: 
Under Geneva 3 and 4, was Operation Iragi Freedom a 
conflict those two protocol would apply to? Is that a 
permissible question? 


Any objection? 
No objection -- well, other than that previously -- 
You're not waiving any objection. 


Right, I just --'I want to be careful with the record, 
sir. 


Other than what I previously said to that question, in 
light of the court's ruling, there wouldn't be an 
objection. 


You would not object? 

Yes. Sorry, sir. 

Let's take up the Geneva Conventions next. 

Sir, may I retrieve the podium? © 

It is a lecturn, but you can retrieve it. 

Yes, sir. 

Defense, you submitted a motion to me on the Geneva 
Conventions, but I'm not finding it in the appellate 
exhibits. Has it been marked? 

Do you have evidence you want to offer, Mr. Higgins? 
Just the charge sheet, bill of particulars and Geneva 
Conventions is the only evidence I have to offer. I am 
going to be citing to other law that is not in the 
brief, Your Honor. Specifically I'll be citing to -- 

I guess my concern here is I read your argument on how 
the Geneva Conventions do or don't apply, particularly 
the ones dealing with prisoners of war. It seems to me 
to make a determination as to whether they apply or not 
I would need to know some facts or have to have 


somethina from which to draw some facts as to exactly 
what (b)(6) status is. Quite frankly, I've got 
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lots of stuff. I'm not sure what -- I feel somewhat ill 
at ease without you making some specific reference to 
some of these transcripts or something. I mean, I know 
I've read many statements about how he was taken into 
custody. I think I read several of those. (b)(6) 

the Staff Sergeant, I read his testimony this morning or 
this afternoon which does allude to how he was taken 
into custody. It also gives an indication of what is 
involved and what was, at least from (b)6) standpoint, 
in the ambush of the 507th convoy. 


Do you want me to consider that? 
i] 


Judge, I don't think the facts have been appropriately 
brought out. I think that even if -- I'll concede to 
the court that even if you were to side completely with 
everything I've written and about to argue that this 
would be a situation where what should really happen is 
the government needs to lay a foundation that Geneva did 
apply. And as the court had raised that, I think that's 
originally how I wanted to write my motion. I did not 
write it that way. And I defer to the court to maybe 
possibly what we're arguing about is whether it would 
apply but we need the facts as to his particular 
situation and they haven't been brought out any place. 


Well, they were brought out in some detail as I said in 
(b)(6) 


(b)(6) brings out facts of his capture, sir, and I 
think the appropriate one for our purposes would be 
(b)(6) , which would be a deposition that the covrt 


does not have in front of it. 
Has that been offered? 


It hasn't been. Actually it may have been in something 
else. 


I believe it was offered in opposition of the motion to 
produce 6) as a witness. 


Yes, sir. 
Sir, that one has -- 


I think I have (b)(6) and there was ()@) or 
something like that. 
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Yes. And I stand corrected.  (b)@6) would provide 
facts necessary for me to argue this. 


(b)(6) his deposition also brought it out. And I 
just -- like I said, I just read that today very 
extensively his -- the actions surrounding his capture. 
And we now also have the intel report. 

I have not seen that. 

I think it has been marked, sir. 


Has it? 


That's been marked as the last appellate exhibit, LXXXVI 
(86). 


Has (b)(6) been? 


It has not, sir. I have it listed as one of the ones 
that needs to be marked I think. 


That was one of the things I was provided by the 
defense, I believe. 


Well, it has been marked previously. It was submitted 
as Appellate Exhibit XLII (42). 


Let's assume we don't know what (b)(6) status is 
under the -- whether he is entitled to prisoner of war 
status. 


Doesn't the Convention require that until that 
determination has been made by, I believe, it's an 
Article 5 tribunal that he's entitled to those same 
privileges as a prisoner of war until such time as his 
status has been determined? 


Judge, Article 5 talks about only -- Article 5 only 
applies -- let me just refer to it, sir. In 
situations -- 


We're talking about I believe in Geneva Convention 3, 
aren't we? Geneva Conventions 3 which is -- it's 
actually Prosecution Exhibit 2. 


I believe Article 5 -- here it is. Present conventions 
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shall apply, for instance -- I'm sorry. Should -- the 
second paragraph. Should any doubt arise as to whether 
persons having committed a belligerent act, et cetera, 
they should be entitled to protections of this 
provision. The key language in that is "should any 
doubt arise." 


Your Honor, as written, that would leave us three 
possible outcomes when you have someone in front of you. 
They are belligerent, they're -- excuse me, let me use 
the better language. They are a protected person, they 
are not a protected person, there is doubt as to their 
Status. I don't think five should apply because I think 
that the facts will show he was clearly not a protected 
person. 

t 
Which facts are you alluding to? Where do you think 
those facts are coming from? 


I think they would come from Althaibani'ts deposition. 
What in here makes you think it doesn't apply? 

Does not? 

Yes. 


Judge, I'm coupling this also with the intel summary 
that has been declassified. 


The what? 


The intel summary from 2/25, Appellate Exhibit LXXXVI 
(86). 


All right. Continue, please. 


Judge, on the factual situation regarding (bye) he 
is at best, according to the intel summary and the 
testimony of Lance Corporal ()@) , @ war lord. At 
worst, he was a terrorist. He was involved in the 
ambush on the 507th leading to the death of an American 
member -- at least one American member. He was 


suspected of that. There's no facts stating that he 
carried any emblem, carried his arms openly or was 
involved with the war in accordance with the Geneva 
Convention or that he was commanded by a person 
responsible for subordinates or responsible as far as 
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himself, which are the four requirements under Article 4 
for him. 


Under Article 5, because he was, according to the 
intelligence summary,’ suspected of being involved in the 
planning, ambush, torture and murder of members of the 
507th, he is not a soldier, he is not a civilian, he is 
a terrorist. On the facts, that is the situation we 
submit as to (6) on the date of: capture. 


On the law, Your Honor, you have the Geneva Conventions 
that have been offered previously. We cite to them in 


our brief. It is clear on those points. I would just 
point out why I believe that it's clear under Article 5 
they don't apply and it is a -- I will ‘be brief, but it 


is a complicated, argument, Your Honor. 


Very quickly, in 1977 there was a Protocol 1 to amend 
the Geneva Conventions. The United States did not 
become a signatory to that; and there was a letter 
written by the legal advisor to either the State 
Department or Department of Defense stating our 
objections, there are two, the majority of which is 
classified. The basis of my information is a law review 
article written by a professor from the Naval War 
College on that. I can provide the court a cite and a 
photocopy of that after argument. It could -- may be 
helpful to the court's decision. 


I would like to see a photocopy, please. 
Yes, Your Honor. 


But, Your Honor, basically, as the court is aware, a 
treaty becomes -- there are two ways international law 
becomes the law of the land through the Constitution. 
One is we sign on to a treaty. Two, it's customary 
international law. Protocols were written to cover gaps 
of Geneva. We did not sign on because our concerns were 
that it would apply those protections to terrorists. To 
the extent we didn't sign on for that reason, that 
verbal from that, we do not support the notion that 
terrorists are protected under the Geneva Convention. 


Now, the law review article I will give, Professor Levy 
argues that customary law is different, but in the 
actual functioning because we didn't sign on to it we 
had a reservation about that point. It shows as a 
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country we do not recognize the applicability of Geneva 


to -- and this is all the Convention, sir, that we're 
talking about, sir, to terrorists. Because thev don't 
apply to terrorists, because the actions of ()6) were 


clearly those of a war lord terrorist that would not be 
covered under it, Article 5 would not apply because 
there would not be doubt as to his situation because of 
terrorist. It would be -- remember I gave you three 
categories, Sir, those that apply to, those that don't 
apply to. Under U.S. law, they don't apply to 
terrorists. 


All right. 
That's the crux of our argument, sir. 


The only other thing I would say if the court is going 
to allow this that we would point that there would have 
to be a foundation established prior to introduction of 
Geneva, that is that it applied. 


I'm sorry, that it what? 


Prior to the government introducing any evidence on 
Geneva Conventions they would have to put in the 
foundational evidence that it applied CO (6) 


I'm sorry, did I step in it there, sir? 


Yeah. You just asked me for a ruling that Colonel 
Lorenz could not testify that it applied to (b)(6) Now 
you seem to be arguing that before anything can come in 
about the Geneva Conventions the government must 
establish that it does, in fact, apply to (b)(6) 


It seems to me that the question is, at least initially, 
one of law which I rule on and ultimately one of fact 
which the members will decide. 


Yes, sir. 


I was trying to be too brief when I said that. What I 
am saying is I believe they would have to put on the 
facts of b)(6) circumstance, not an opinion from an 
expert, but tnat he was a member of a militia. They'd 
have to put on he was a civilian, he wasn't a terrorist. 
They'd have to put on some facts -- 
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Let me ask you, is it your position that the protocol -- 
that the Geneva Convention 4 is inapplicable to 
(b)(6) if he's a terrorist, that we could resort to 
torture and abuse and other things if he's a terrorist? 


I believe that is in line with the legal briefs that 
have been submitted out of the Attorney General's office 
and the Department of Defense. 

Okay. Well, answer my question. We can torture 
terrorists? Is that your position? We can torture and 
abuse, we don't have to provide medical treatment even 
if they're in our -- they don't have to feed them, give 
them water, even if they are in our custody? 


I believe the United States Government has taken that 
position in briefing, sir. 


Okay. 

And the briefs are attached. They have been submitted 
as appellate exhibits. The government briefs have -- 
refer the court back to those. 


Those were the briefs submitted in support of the motion 
to bring that District Court judge? 


Yes, sir. He was the Assistant U.S. Attorney General at 
the time. 


Yeah, but he's a District Court judge now? 


At the time -- well, judge, you know, I would -- 529 of 
the government's law of war, exhibit page 529 -- 


Which exhibit? 


It is actually a prosecution exhibit. It's Prosecution 
Exhibit 1. 


All right. Page what? 529? 
529. It says Convention 1, Article 13. 
That's what deals -- with who Article 1 applies to as 


far as wounded and sick. He doesn't meet any of that 
criteria. 
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Sir, to answer the court's question -- 


That's not my question though. This Convention deals 
with wounded and sick in the Armed Forces on the 
battlefield. That is not my question. 


If an individual -- your position seems to be if an 
individual can be properly characterized as a terrorist, 
then the Geneva Conventions, none of them, to include 
those that pertain to other people that find themselves 
in the hands of an opposing party, are entitled to no 
protections and, therefore, the U.S. Government would be 
free, at least as far: as the Conventions are concerned, 
to resort to torture, they can deny them food, water, 
medical treatment of any kind. 


Is that the position you seem to be arguing or did I 
just misunderstood you? . ; 


The position of my argument, the basis of that position, 
is the point which the court is raising is directly 
addressed by those 1977 protocols, and we said we're not 
signing on to it because we don't want those 
protections. The United States Government said that. 


And the second point I'd point out to you, Your Honor, 
the reason why that situation appears to be what the law 
says or doesn't say is that it is a gap. When these 
were written in '49, I submit historically we were 
writing them based on what happened at Nuremberg and 
basing them on what happened in Hague. We were still 
dealing with a nation state idea of war. There was no 
thought as to terrorism in 1949 when we drafted these. 
It is a gap in the Conventions. 


If we're going to be applying them and holding them, we 
are stuck with the letter of the law on that and 
terrorists are in the gap in Geneva. So it would result 
in what’ the court has correctly stated as the position 
we're taking. 


Okay. Major Francis. 
Yes, sir. 
Sir, the government believes that the defense is 


completely misinterpreting Geneva, first of all, and 
misinterpreting the facts of this case. 
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First of all, regarding ()(6) , there is nothing in 
this declassified summary that indicates (ye) isa 
terrorist. There is nothing in @)@) testimony 
OF (by(6) testimony to indicate he's a terrorist. 

He 1S a Bath party member, yes. But the reason that 
he's being arrested or he's being captured is because of 
his involvement in the 507th and that is the reason 
they're tyring to get information out of him as to what 
happened with the 507th. That's why he's captured. 

He's captured because he has that weapon that belongs to 
one of the soldiers. 


And if you look at Major Paulus' statements, Major 
Paulus' statements indicate he believed that the man is 
involved in the 507th ambush, and that ‘was an incident 
that occurred, spontaneous taking up of arms and an 
ambush on this American unit as it's raiding and 
attacking Iraq. So, you know, where they get that Mr. 
(b)(6) isa terrorist out of this, I do not know. But 
regardless, if you look at Geneva Conventions 3 and 4, 
3, those who spontaneously take up arms, they are 
protected. . 


But even so, let's say his status can't be determined. 
The government believes that he at least had the 
opportunity before his status could be predetermined by 
Lance Corporal ()@6) _. that he was definitely 
entitled to an Articie 5 tribunal. 


And if not, he at least gets what's referred to in 
Geneva 4 the basic rights of a protected person, a 
protected person being someone who is basically a 
captive. And a protected person as it indicates in 
Geneva 4, I'm referring to page 650, Article 27 -- and 
this is in Prosecution Exhibit 3 -- that protected 
persons in all circumstances shall be at all times 
humanely treated and protected especially against all 
acts of violence or threats. 


So the defense is trying to make a leap, which actually 
when we get to the actual trial and the defense tries to 
do that, tries to paint ()@6) as a terrorist, the 
government is going to object under 403 grounds because 
they have no -- 

Let's not go into another motion here. 


All right, sir. 
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Anything else, Mr. Higgins? 

No, sir. 

All right. I will take that one under advisement. 
Does the court still want a photocopy of that article? 
Yes, I'd like to see that. 


I think I am going to go ahead and recess the court 
until" tomorrow. 
4 


8 o'clock? 
Yes, sir. 


Yes, sir. 


The court's in recess. 


The Article 39(a) session recessed at 1618, 8 September 2004. 
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The Article 39(a) session was called to order at 0855, 
9 September 2004. 


MJ: 


The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. 


Concerning the defense motion of unreasonable 
multiplicity of charges, it would appear to me that the 
charges are aimed at essentially the same criminal 
misconduct -- alleged misconduct. However, the elements 
are sufficiently different to justify the denial to 
relief. 


I do not find the number of specifications are such as 
to exaggerate the criminality of the court, nor do I 
find that there's an unfair number of charges being 
alleged or any evidence of the government overreaching. 


Accordingly, the defense motion is denied. 


Concerning the defense motion on Colonel Lorenz, both 1 
and 2, I had indicated yesterday that I denied that 
motion. In amplification, I find that the government 
has a duty to establish the duty of the accused under 
the Geneva Convention and they choose to establish that 
duty in the manner they deem best. 


Colonel Lorenz' testimony will be limited to discussing 
the Conventions and their meanings without application 
of any particular or specific facts in this case. I do 
not find that he will invade the province of the JOS. 

I do find that his testimony would be relevant and that 
it is not substantially outweighed by any risks of 
unfair prejudice to the defense, confusion or misleading 
the members. 


Defense, if you believe that some type of limiting 
instruction would be appropriate, I would invite you to 
provide that to the court. 


Further concerning the issue of the applicability of the 
Geneva Conventions, specifically Conventions 3 and 4, 3 
pertaining to prisoner of war status, 4 pertaining to 
the treatment of civilians essentially, it appears from 
my reading of the documents provided that (pe) 

status was at best questionable. 
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There is a particular provision of the Geneva Convention 
3, that is Article 4, Section A6 which pertains to 
inhabitants of non-occupied territory who are approached 
by enemies who spontaneously take up arms, it would 
appear that @@) status may fall within that. 
Also, based on the intelligence summary, it would appear 
that he’might have been a member of some type of 
guerilla group. 


In any event, it's is not in my opinion clear that he is 
not entitled to prisoner of war status, therefore Geneva 
Convehtion 4 would require that he be afforded the 
protections of the Geneva Conventions as it pertains to 
prisoners of war up until such time as an Article 5 
hearing would be held. Since that was not held, at 
least there's no evidence that it was, then he would be 
entitled to that protection. 


Additionally, the Geneva Convention 4, it would appear 
that he would be arguably entitled to protection from 
Geneva Convention -- under Geneva Conventions 4 and it 
would appear to be an inhabitant of a country that is 
now being occupied, at least at the time was being 
occupied, and in as much as the United States and Iraq 
were both signatures to Geneva Conventions 4, he would 
be entitled to the protections of Geneva Convention 4. 
Both Conventions require humanitarian treatment of 
persons who come under control of one of the signatory 
parties. 


Accordingly, I find that both Geneva Conventions 3 and 4 
are applicable and relevant in this case, and the 
defense motion is denied. 

Any questions on that? 

No, sir. 


No, sir. 


The rest of these motions, I'm not sure what makes 
sense, but I plan on taking up the 404(b) motion next. 


Does that make sense to the parties? 
That's fine, sir. 


I don't think there's a required order from the list. 
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Pardon me? 


I don't see anything in the list that anything has to go 
ahead of anything else. I think however the court 
decides to take any of them is fine. 


The defense motion is Appellate Exhibit LXXXVII (87), 
the government's response is Appellate Exhibit LX (60). 


Defense, do you desire to offer any evidence? 


Yes, sir. 


The defense offers the charge sheets, Your Honor, the 

bill of particulars, as well as a notice of witnesses, 
exhibits and admissions under 404(b) that was provided 
by trial counsel'on April 7th, 2004. 


That last item is Appellate Exhibit XCI (91). I think 
those others have been discussed already. 


Government, do you have any objection to my considering 


those items? 


No, sir. 


Do you desire to offer any evidence? 


Yes, sir. 


I ask that you consider Appellate Exhibit LVI (56), 
which is that 410 proffer from Lance Corporal ge PFC 


(b)(6) and also, 


sir, Major Paulus' two statements. 


Any objection to that, defense? 


No, sir. 


Let me ask you, Major Francis -- 


Yes, sir. 


-- in your response to the defense motion, in your 
statement of facts you specifically indicate that Major 
Paulus had witnessed Lance Corporal(ye6) hit, kick or 


punch (6)(6) 
your brief. 


It seems to be a significant part of 
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Yes, sir. 


I did not find any: evidence in the documents, that is 
Major Paulus’ statements, that would support that. 
i 


Yes, sir. 


Like I said earlier, Sir, that was a mistake on our 
part. It was a mistake in the time line basically. 


You may have mentioned that at some point off the 
record. I don't know that you've ever ment ioned it on 
the record. 


! 


Yes, sir. 
In fact, I'm quite comfortable you have not. 


The terms of your brief where it indicates anything to 
do with the accused witnessing the assaults by Lance 
corporal Wig on ON (p)(6) do you desire that I 
disregard t 


Correct, sir. 
So the only issue we're dealing with then is the 
allegations in your statements or your arguments that 


would indicate some activity on 5 June? 


Correct, sir, and also Major Paulus was present for 
indoctrination. That wasn't when (b)6) hit, kicked or 


punched (6) but there would be evidence that 
Sergeant (6) and HM1 (ye, are the ones who punched 
(b)(6) 

All right. 


Defense, argument. 

Yes, sir. Thank you. 

Sir, as you can see from Appellate Exhibit XCI (91), the 
government hasn't provided any 404b notice as to 
anything that 6) or (6) | might have done during 
the indoctrination proce 


As you can see, referring to the Military Rules of 
Evidence Manual that was recently published, it details 
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at a bare minimum to be in compliance with 701 -- 
Are you using Volume V? 

Yes, Sir. 

Be careful with Volume V. 


Yes, sir, and we are aware of the problems with it. But 
this is very clear. On page 4-92 it says that -- 


I don't have that volume. I'm’ using Volume IV. 


What it states, and it applies here, sir, is that to be 
in compliance with discovery rules under R.C.M 701 
before any type of 404(b), other acts evidence, the 
government should provide at a bare minimum an 
indication of what documentary or testimonial evidence 
they wish to offer; 


Two, whether details of the extrinsic evidence in which 
they intend to offer; 


Three, a list of the witnesses they will call to support 
this evidence; 


Four, a demonstration that the trial counsel intends on 
offering the evidence during their case in chief or in 
rebuttal; 


Five, the legal basis for admitting the evidence; and, 


Six, the current judicial authorities for this 
admission. 


Sir, the government has known since January 2004 that 
HM3 ()@) and Sergeant (b)@) were involved in this 
fide eanarion process. All the charges that we're 
defending exist from conduct that has occurred on 
June 5. The indoctrination process occurred on 

dune 3rd, Your Honor. 


Well, if ()6) were beaten on the 3rd and the 
accused witnessed it and that was a contributing factor 
in terms of his injuries that would have necessitated 
the medical treatment that he did not get on June 5, 
isn't that sufficiently related? I mean, I'm not seeing 
what the misconduct is on the part of the accused from 
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the 3rd that is being alleged. 
Can you articulate what you think the misconduct is? 


Can I articulate the potential misconduct of 
Major Paulus being present? 


Yes. 
Yes, sir. 


It would be some type of aiding and abetting theory for 


an assault potentially from (6) That evidence 
hasn't’ -- we haven't been given movcice that he was 
defending against any of those -- any of that conduct 


whatsoever. It's clear under the Rules that we need to 
be provided this 404(b) notice. 


Additionally, Your Honor, we don't think it's relevant 
to the charges that we're facing on June 5th., Your 
Honor, it would be extremely prejudicial under a 403 
standard as well, the probative value substantially 
outweighed by the potential evidence that the government 
is going to offer here. 


So under 401 and 403 basis, the government is saying 
that it falls under a knowledge exception, that 

Major Paulus somehow having knowledge of what occurred 
on the 3rd would contribute to anything that happened on 
June 5th after 1600 regarding having him dragged out, 
laying for ten hours naked, and failing to give him 
medical care., It doesn't measure up. It's too remote 
in time, Your Honor, and it's very tenuous at best. 


And the government hasn't provided us the type -- how 
they are going to prove Major Paulus was present and saw 
any type of assault on June 3rd during indoctrination. 
Did you interview (b)6)." and (b)(6) ? 

Yes, sir. 

Pardon me? 


We have, sir. 


And what did -- 
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Sir, they've outright denied that that -- that they 
were -- they've asserted to us -- 


Well, that's a whole different issue then, isn't it? I 
mean, if they deny it, what evidence is there that's 
coming in, that you believe is coming in, that's going 
to establish that he was there when that beating took 
place? 

Yes, sir. We've had assertions at previous 39(a) 
sessions that the government was going to use Lance 
Corporal 00) | not (pe) Or Sergeant (p)6) to 
establish that Major Paulus may have witnessed some type 
ef assault during the indoctrination process of 

(b)(6) Based on those assertions, ‘we drafted this 
motion to preclude them from doing that, sir. 


We don't know what evidence they're going to put on to 
prove this, they're required to tell us, they haven't 
fulfilled any of the notice requirements as set out in 
R.C.M. 701 for 404(b). 


We believe it's extremely irrelevant that any knowledge 
that Major Paulus may have had of actions that took 
place on the 3rd, how is that rélevant to things that 
occurred from 1600 to midnight on June 6th -- 1600 on 
June 5th to midnight on June 6th? It's clear that the 
charges that we're defending against all occurred on 
June 5th. 


Well, it may, but the need for medical treatment 

wouldn't necessarily have to occur on that date. The 
denial of the medical treatment may have occurred on 
that date but the need for it may have arose earlier. 


Hold on a minute, please. 


Captain Jasper, were you privy to ()@6) Article 32 
testimony? 


Yes, sir, we were. 

And you received the government's -- Appellate Exhibit 
XCI (91), the notice of witnesses, exhibits, admissions 
and M.R.E. 404(b). 


Yes, sir. 
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And it indicates in there that )@) would testify 
consistent with his 32 testimony? 


Yes, sir, it does. 
' 
And in this 32 testimony, does he implicate the accused? 


No, sir, he doesn't implicate him. In fact, he says 
that Major Paulus was not present during the 
indoctrination process. 


I thought you just said he testified Major Paulus was 
present. I don't have the benefit of the 32 testimony. 


Yes, sir, I understand. But the government has made 
assertions during previous 39(a) sessions, in particular 
the suppression motion of Major Paulus' statements, that 
they intend to show otherwise, that they intend to show 
that Major Paulus -- that his statement implicates him. 


Major Francis, is it your intent to establish that 
Major Paulus was present when (bye) ° Was in-processed at 
the facility? 


Major Paulus says in his statement he was present, sir, 
and he heard q<@) say why, why, no, no, in English. 


Do you have information that would indicate that he saw 
these punches to the ribs and the things that were -- 


It's all -- it would be circumstantial, sir. It would 
bey) testifying this is how we in-processed him, this 
is what happened. Then -- 


Where is the information from(b)6) that has been provided 
to the defense that would indicate that? 


They indicated --, regarding what happened with the 
in-processing? 


Yes. 


It is in that proffer, sir, that's marked as an 
appellate exhibit. The defense was given that regarding 
what had happened CO (by6) during that 
in-processing. Also, it was tne subject of the 

Article 32 hearing, sir. 
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I'm sorry, the 32? 

Correct, sir. 

I don't see anything in the proffer, which is Appellate 
Exhibit LVI (56), I'm looking at. Maybe I'm just 
missing it. Is it in here somewhere? 


Yes, sir. Hold on a second. ' 


It talks specifically about the in-processing. It seems 
to start at 4 June. 


Yes, sir, this was the addendum. I meant to attach the 
original. ; 


There's another part of this? 


Yes, sir, there's two parts to the proffer. There was 
an original proffer and then there's an addendum. 


If I could have this marked as the next appellate 
exhibit in order. 


reporter marked the document. 


That has been marked as an appellate exhibit, Appellate 
Exhibit XCII (92). 


Do you have any objection to my considering it, defense? 
No, Your Honor. 

And you are privy to this? 

Yes, sir, we were. 

So, Major Francis, your evidence is that (6) says it 
happened and the accused puts himself in the general 
area at the general time? 


Correct, sir. 


So inferentially then he would have knowledge that 
(b)(6) had been punched several times in the ribs? 


Correct, sir. Circumstantially, yes, sir. 
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One issue with this, sir, if I may, is that the reason 
the government didn't list it as 404(b) evidence in its 
initial notice is because the government feels it's part 
and parcel evidence, not 404(b), because the ultimate 
issue ih the case against Major Paulus is the 
reasonableness of him thinking that (b)@6) was faking 
on the 5th of June. If (my) had been, because of 
his uncooperativeness, punched or had to be physically 
manhandled, which is a word that Major Paulus uses in 
his statements is manhandling, then what you have is 
that, okay, now two days later when he's starting to 
defecate himself, when he's acting lifeless and limp, 
then he could have put two and two together and just 
say, Okay, well, maybe this man who is an older 
gentleman two days -- because of what happened, maybe 
he's having some residual affects. 


Would it go to the knowledge element under 404 (b)? 
Would you agree that if this punching took place as (6)(6) 
described that it would be inappropriate or wrong; ana 
that if Major Paulus observed it, he would have a duty 
to intercede stop it? 


Well, sir. that isa good question. I mean, what you 
have is (b)(6) grabbing (66) by the wrist on two 
different occasions and th 


Once he's let go, he continued punching him until he 
went down on the ground as described in (pg) proffer. 
It would certainly seem to be more than was necessary to 
alert whatever threat -- 

Yes, sir, I would agree with that, sir. 

And then the second time when he was punched repeatedly 
until he collapsed on the ground would have again seemed 
to be excessive. 

I would: agree with that, sir. 

If the accused were standing there observing this, which 
is the government's theory, that he would have a duty to 
intercede and his failure to intercede would constitute 
misconduct on his part. 

Captain Jasper, help me out here. Is that your theory? 


Absolutely, sir, yes. 
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Yes, sir, when you put it that way, I understand that. 
But originally the reason for it, the reason why we 
didn't put it under 404(b) is that the government did 
consider it part and parcel and as to the whole time 
line of events from the time mye arrived until the 
end whether it goes to the reasonableness of thinking 
that he's faking it on the 5th. 


All right. Thank you. 4 
Captain Jasper, were you or your team in any way misled 
by the government's 404(b) notice? Were you aware of 


this information? 


May I have a moment, sir? Thank you. 


The defense counsel conferred. 
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Yes, sir, the defense believes it was misled here. 
In what way? 

We have been given no notice that the government was 
going to make this a part of their case and we were 
going to defend against this kind of -- 


Well, you're on notice that ()@) was potentially going to 
testify. 


Yes, sir, and we've heard (@) -- 


And you were on notice as to what his potential 
testimony was, correct? 


We know what his testimony has been up to this point, 
Your Honor, and it has not been what the government is 
asserting here claiming that Major Paulus saw any of 
these activities taking place. 

That's not what Major Francis just indicated. 


Do you need a moment to talk, Mr. Higgins? 


Yes, sir, unless you'll allow double teaming on this 
particular motion. 


I am not going to allow that. 
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Can we have a recess, sir? 
How long do you want? 
Ten minutes. 


All right. We're in recess. 


The Article 39(a) session recessed at 0928, 9 September 2004. 


The Article 39(a) session was called to order at 0946, 
9 September 200%. 
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The court will come to order. The record will reflect 
all those present when the court recessed are again 
present... 


Captain Jasper. 
Yes, sir, thank you. 


Sir, the government, by the date of the proffer, was 
aware of (p@) potential testimony. In addition, in 
January Or zuvu4 they were aware of Major Paulus’ 
involvement with the indoc process. The knowledge 
element -- they've been aware of both, the knowledge 
element, regarding the maltreatment charge. They've 
been aware of that. 


Just because we were made aware of it as well doesn't 
mean that it becomes admissible evidence. We can only 
rely upon the,assertions made by the government, as well 
as the Military Rules of Evidence and the voluminous 
discovery that we received from them to know what we're 
going to have to defend against and deal with at trial. 


In April of 2004,: Your Honor, the government provided a 
notice of admissions and specifically stated there would 
be no 404(b) evidence provided here. Sir, you had 
recognized the potential for 404(b) evidence existing in 
this case. The government is claiming that there's 
none. You recognized the potential criminality involved 
with Major Paulus being present during this indoc phase. 


The defense counsel is fully familiar with Military Rule 


of Evidence 404(b) and with the potential of other 
crimes evidence that might take place during this case 
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concerning the indoc phase. Given the knowledge of both 
and our belief that such testimony by @@, would clearly 
fall under 404(b) when we were told that we would be 
defending against no 404(b) and that this evidence -- we 
do feel that we are a'little bit misled by that, Your 
Honor. 


Your Honor, also that evidence coming in would clearly 
be far too prejudicial and outweighs the probative value 
under 403, and that's our position, Your Honor. 

Let me make sure I understand you. 

You were aware of (6) potential testimony, correct? 
Yes, sir. 

And you were aware that he would potentiallv testifv to 
the punching in the ribs several times of (6) 

during the in-processing, two events; is that correct? 
Yes, sir, that is correct. 

And you were made aware of that when? Prior to the 32? 
Prior to the 32, a couple days before, yes, sir. 

That would have been in January of this year? 


Yes, sir. 


And you were also aware of Major Paulus' statements that 
he provided to NCIS? 


Yes, sir, we were. 

Where he indicated he was in the general vicinity? 

Yes, sir. 

How is it you feel you were misled? 

Sir, real basically, the basic argument is that we feel 
that is 404(b) evidence, the defense. Clearly it falls 
under 404 (b). 


I understand your characterization of it, Captain 
Jasper. How is it that you think you were misled? 
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Because we were told specifically that there would be no 
404 (b) evidence provided in this case. We were told 
that specifically on April of 2004. 


When were you told that? 


By the notice of admissions of 404(b) evidence. It said 
there was no 404(b) evidence that was going to be 
provided by the government in this case, and we 

believe -- we held that to be true and we haven't gone 
forward to potentially defend against that. 


Anything else? 
No, sir. 
Major Francis. 


Again, sir, the government, when it put together that 
notice of witnesses, was considering that evidence as 
part and parcel evidence rather than 404(b) for 
characterization purposes, the defense knew that it 
existed. The government indicated in the notice that we 
expected (6) to testify consistent with his Article 32 
testimony. I believe there was sufficient notice; and 
the defense should not have been caught off guard by 
this, sir. Thank you. 


Concerning the defense motion, I believe the government 
has provided adequate notice to the defense to comply 
with 404(b). It appears that the defense was on notice 
of (b)(6) testimony since January of 2004. They were 
also on notice of the government's intent to use (b)(6) 
testimony, as well as that of Major Paulus' statements. 
You were on notice concerning those and the government's 
intent to use those. 


While we can debate whether it is most properly 
characterized as 404(b) vice evidence that is basically, 
as the government put it, part and parcel with the 
accused's misconduct, I believe in terms of the defense 
being put on notice they were on sufficient notice. 


I see no evidence of government misconduct nor has the 
defense alleged any. And I also cannot see that the 
defense has in any way been harmed at this point having 
fully been aware of @@ testimony or the potential for 
Dt, 
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The defense motion is denied. 
Any questions about that? 

No, sir. Thanks. 

No, sir. 


With that in mind, I will leave it to ' the defense if you 
desire some type of limiting instruction, which may be 
appropriate, I will take that under advisement. I would 
ask that you share it with the government beforehand as 
they may have a different view whether a limiting 
instruction is appropriate or not given their theory as 
to the reason they are offering it aside from the 
knowledge it was, part and parcel type of logic. 


Thank you, sir. 


Judge, for guidance in drafting that, it would seem from 
the court's comments during the argument that the court 
recognizes that clearly this is potential misconduct. 


I think it clearly is. I mean, if we assume the 
government facts, and that is that Major Paulus was 
standing there when the punches or blows were being 
delivered, I think there's clearly the inference that he 
had a duty to stop it and his failure to do so was at 
least a dereliction, at most an order's violation 
because he was the Officer in Charge and responsible for 
everything that happens in that facility. It seems to 
me clearly potential additional misconduct on the part 
of the accused. 


Yes, sir. 
Let's take up the autopsy photos next. 


The defense motion is Appellate Exhibit LXXIV (74). The 
government's response is LXI (61). 


I believe, government, your intention is to offer the 
photos contained in Appellate Exhibit LII (52). 


Correct, sir. 


Defense, do you have any evidence to offer on this? 
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Sir, all our evidence is already in. We also offer the 
photos, sir, so obviously no objection to those. 


I'm sorry, what? 
t 


There is no objection to the photos. We would have 
offered them also. We also -- 


You have no objection to the photos contained in 
Appellate Exhibit LII (52)? 


No, sar. 
‘ 


We also offer LVIII (58), the autopsy report, and the 
charge sheet. 


t 


I guess I don't understand what we're arguing about 
then. 
I don't think we're arguing, sir, I think I'm, agreeing. 


So we don't have an issue as to the autopsy? I thought 
you wanted to keep them out. 


I'm offering for the purpose of this -- you just asked 
me if I'm offering evidence for this motion. 


Oh, no. I'm sorry, I misspoke. 

You understand these are the photographs the government 
is going to offer? 

Yes, sir. 

All right. For purposes of the motion, you want me to 
consider those as well as the -- what else? The autopsy 
report? I believe that is Appellate Exhibit LVIII (58). 
Yes, sir. 

And what else? 
The charge sheet. 


Government, did you desire to offer anything besides the 
photographs? 


Sir, I know you have already read it, but the deposition 
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of Lance Corporal (b)6) sir. 
What exhibit is that? 

That is LV (55), sir. 

Anything else? 


One other thing, sir, and that's the NCIS statement of 
Lance Corporal (b)(6) 


What exhibit that is that? 

It's not marked yet, sir. 

Yes, it is. 

Oh, it is? 

I think it is. 

We put it in yesterday. 

It's not on my list. I think it was put on after I got 
the latest copy, so it must be after -- it must be an 


appellate exhibit after LXXXVI (86). 


The deposition is LV (55) and his statement is LXXXIX 
(89), and his subsequent statement was (XC) 90. 


Did you want me to consider all of them? 
Yes, sir, please. 

Any objection to that? 

No objection, sir. 

Also, sir, the proffer of PFC (b)6) sir. 


I'm sorry, the what? 


The proffer of PFC (b)\(6) that we used for the last motion. 
Actually both the prorrers, sir. 


All right. Had you indicated you wanted me to consider 
(b)(6) testimony as well? 
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Yes, sir, please. 
That would be Appellate Exhibit XXII (22). 


Major Francie. von nrovided me, or somebody provided me, 
a copy of (b)(6) testimony and it has Appellate 
Exhibit' XXII (22) written on it, and it's an original 
certified true copy by Captain Avery. It's actually the 
original signature on here from Captain Avery. 


yes, sir. That is the one that we had marked for the 
appellate exhibit for this case. The reason it's, marked 
like that is because I had to get a copy from -- 


Well, the copy that is marked for this case is Appellate 
Exhibit LIII (53) and it does not have the original 
certification signature on it. 


Oh, okay, sir. 


That is my question. I mean, nothing turns on that, but 
normally the original signature would constitute the 
original exhibit. 


Yes, sir. I don't know why I got it because that's 

the --. the one with Captain Avery's signature is the one 
that I had handed to be marked. I don't know if the 
defense gave a copy and it got marked. I'm not sure, 
sir. 


All right. Argument, defense? 


Judge, if I can make a suggestion before we make 
argument. -LII (52) has quite a number of things on it, 
and there could be a ruling that keeps some in, keeps 
some out. 


If we could go off the record, trial counsel and I could 
approach with our stacks and we just run through and 
page number these. 


All right. The court is in recess. 


The Article 39(a) session recessed at 1010, 9 September 2004. 


The Article 39(a) session was called to order at 1024, 
9 September 2004. 
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The court will come to order. 
all present when the court recessed are again present. 


e 


The record will reflect 


We substituted color photos for the black and white as 
Appellate Exhibit LVII (57) and they've been numbered 1 
through 15. 


Defense, do you object to all of these photos or some of 


them? 


No, sir. 


And, sir, just so I'm clear -- 


No, you don't object to all of them? 


I do not object to all of them. 


Which photos do you object to? 


Assuming a proper foundation was -- I'm sorry, that I do 
object to or don't object to? 


That you do object to? 


about assuming the proper foundation -- 


You started to say something 


Yes, because I was going to say the ones I don't object 


to -- 


Okay. 


-- which would probably be easier. 


All right. 


Assuming a proper foundation is laid during the trial 


and subject to other motions pending today, 


object to 1, 9, 10, 


14 and 15? 


Yes, sir. 


14 and 15. 


I do not 


Major Francis, do you have the original black and white 


photos? 


No, sir, 


I don't. 


That should be Appellate Exhibit LII 


(S72) 
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I said it's Appellate Exhibit LII (52), not LVII (57), 
the photos. 


And your objection to -- you have no objection assuming 
there is a proper foundation to 1, 9, 10, 14 and 15, 
Correct? 


Yes, sir. 


And even if there is a proper foundation, you object to 
the others; is that correct? 


Yes, sir. 
What is your objection to'1 through 8? 


My objection to all the remaining is relevance as well 
as a 403 objection. I will go through each, sir. 


2 and 3 is the head photos. Both 2 and 3 are head 
photos. 1 is coming in. 2 and 3 don't serve any 
relevance based on the charges against Major Paulus and 
it would be cummulative. 


Let me ask, Major Francis, what is your purpose of 
offering photographs 2 and 3? 


Yes, sir. 


As the facts will determine in the case, there is 
basically two potential sources of the hroken hyoid bone 


in the neck. One, PFC (py(6) grabbing (b)(6) hv the 
neck on the 4th of June or Lance Corporal (b)(6) 
dragging (b)(6) by the neck and head on the 5th of 


June. We anticipate) would testify that he didn't 
grab ae) very hard. 


The purpose of these photos is to show there was no 
bruising on the neck. I believe with Dr. (6) 

testimony it will -- she'll talk about how she saw no 
type of marks on the neck that would be indicative of 
someone actually walking up to him and strangling him to 
death where the guy would have died within a couple of 
seconds or a couple of minutes. 


All right. Mr. Higgins? 
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No further argument on those, Your Honor. 


Let's take the next -- do you want to take 4 or 5 or 
another group of them? How do you want to do that? 


Yes, sir, I have them grouped out, so I'll continue in 
order. 


4, 5, and 6 -- and, judge, just so the record is clear, 
we're treating these generally -- we've labeled these as 
autopsy photos and it's one appellate exhibit. There is 
a mix in here. 


I understand that. 


Just so it is clear should this need to be reviewed. 

4, 5 and 6, to my understanding these were all taken by 
NCIS, not part of the autopsy. My understanding is 
they're to be introduced to show what has been at one 
time described as bruising. My understanding -- I have 
not listened to the testimony, I know the court did hear 
it, but my understanding is now that it might not be 
bruising from Dr. (b)6) testimony. 


To the extent it's being introduced as bruising, it's 
bruising not related to charges Major Paulus faces. So 
it would be evidence of uncharged misconduct, Your 
Honor. 


Major Francis. 


Yes, sir. 


The government believes the medical best amony. will be 
that if someone has broken ribs that it's going to be 
clearly evident that thev are having problems. Here the 
evidence will be (@)@) was left naked laying out in 
the yard in the middle ot the day and with these 
bruising and discoloration on the body, the government 
believes the expert will testify at least some of the 


this when she examined it was bruising that she observed 
during her autopsy. 


We're talking about 4, 5 and 6, correct? 


Correct, sir. 
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As I read her testimony, the discoloration in the area 
of the umbilicus I think is the term they used, she 
observed and testified that that was bruising. I 
believe she also testified the discoloration around the 
right nipple was also possibly bruising. 


Your position is that this would have been visible at 
the time (6) was dragged out into the recreation 
yard? 


Correct, sir, and that it goes against the argument that 
he was faking or that he was --~ or the reasonableness of 
thinking that he was faking when you have all these 
marks on his body coupled with the other testimony that 
would be on his condition at the time. 


i} 
Mr. Higgins? 


And then under 403, Your Honor, what's quickly happening 
is we're going to be trying a case involving a whole 
slew of uncharged misconduct because we're going to have 
these potentially introduced to say that they should 
have been seen. I understand it's a factual 
determination, something to fight out at trial as to 
whether the bruises are not bruises. I do think there's 
some foundational problems that's going to have to be 
laid before these photos come in. Again, something for 
trial. 


But my point is this, Your Honor. When this stuff gets 


put in, if it does, I then have to address -- on behalf 
of Major Paulys I'm aoing to have to address what 
appears now to be ()6) and ()@) potentially striking 


him. I'm going to nave to’ auu:eSs ‘where these other 
bruises come from and explain why my Marine Major isn't 
responsible for everything his Marines do and fail ‘to-do 
as will have been pounded in the jury's heads since TBS. 
That's going to raise a 403 problem. 


So the probative value of these photos on that point I 
believe is outweighed by the substantial harm that's 
going to be done because now we're going to have to have 
a trial within our trial over charges that haven't been 
brought against Major Paulus. That's the 403 objection. 
I'm not -~ and I understand yes, no, maybe as to whether 
the bruising is a factual matter for trial, but these 
pose substantial 403 problems. 
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What appears to be happening is on this reasonable issue 
we're facing basically -- and I'm going to steal 
something I heard last week -- we're going to be facing 
Camp Whitehorse on trial rather than Major Paulus on 
trial. In essence, I'will be faced with retrying 
Pittman and all the uncharged co-accused. I do not 
believe a limiting instruction can cure that affect. 


Your objection to 7 is the next one. ' 

Sir, may we move to 11, 12 and 13? 

What about 7 and 8? 

Yes, sir, I can make argument on those, it's just I was 
going to say on j1, 12 and 13 the same argument I just 
made on those other ones. 

Okay. So, in other words, you're -- 

My problem with 11, 12 and 13 is it's not relevant to 
this case because they're injuries of other things and I 
believe -- 

I understand your position. 

Major Francis, as to 11 through 13. 

Yes, sir. 

Sir, I would agree on 11 and 12 with the defense. 

On 13, I disagree because on 13 what you have -- 

So you are going to withdraw 11 and 12? 

Yes, sir. I'll just -- again, the only way I would use 
those is for some reason during the course of the trial 
that somehow it became relevant. I'm going to have them 
premarked, but I would only use them if somehow it 
becomes a relevant issue. I don't see how I can right 
now, but just in case. 

What is your theory of relevance of 13? 

As you can see, that is the top of )@6) buttocks 


and then that is his lower back. If you look at this 
photo and you couple it with the photos taken shortly 
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after (b)(6) ; death, which are 7 and 8, what you see 
is on 7 you see a great deal of lividity, but then in 
the middle of the back you see a scratch there, an 
abrasion. 


You look at 8 and you see right above his buttocks area 
or right on his buttocks area all these scratch marks. 


Now, Lance Corporal (b)6) is going to testify as to 
the way he drug @)@) roughly about 30 to 40 feet. 
All that evidence qoes to injury @)@6) suffered and 
the condition of m6) at the time to allow such a 


dragging to occur without putting up any resistance 
whatsoever. 


We're talking about 13 right now, correct? 


Correct, sir, but 13 is coupled because you've got a 
bruise, a deep bruise, in the lower back. The 
government believes that the way he was drug could have 
caused that bruise when he's drug across the ground and 
so forth from 30 to 40 feet. 


So your purpose in offering it is to demonstrate the 
deep bruise that is on 6) 3; back? 


On 13,. sir? 
Correct. 


Yes, sir, and then link that up with the dragging 
incident, yes, sir. 


Any comment, Mr. Higgins? 
Judge, may I approach for the color ones, please? 


Why don't you come on up here, Major Francis. 


Yes, sir. 
and civilian defense counsel approached the Bench. 


Sir, on 13, given the government's representation, if 
they lay the foundation, they have made an argument as 
to why it may be relevant. So at this time I will 
withdraw -- I still object. Let me make sure I do this 
correctly. Understanding what he said, there's a 
potential that they may be relevant, but I'm not 
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Quite frankly, as I look at 13 I don't see the 
scratching that the government is referring to. Absent 
an expert witness taking the stand and pointing it out 
to me and clarifying where the bruise is that is being 
displayed in 13, where it would be in proximity, and 
actually I don't think you can tell except on perhaps 8, 
I'm not going to allow 13. ' 


Again, as to -- I guess we're in 7 and 8. Do you want 
to argue about those as well, Mr. Higgins, or do you 
want to withdraw your objection to those pending the 
testimony of the witness? 


Yes, and with the understanding that I'm relying upon 
the representation they are being offered to show 
scratches. One of the problems with these photos is, 
not being a doctor, I don't want to not object to 
something and have something up on the shoulder blade be 
what's coming in. Given his representation, I will take 
that position, Your Honor. 


Also I think there is a misunderstanding from what I 
said. The scratches on the back are indicative from the 
dragging, but also from -- 


They're not actually on the back that I see. The 
scratches I see are on the buttocks. 


Correct, sir. 


The photograph that is 13, I can't make out any 
scratches -- 


Correct, sir. 

-- due to the condition of the body. 

Yes, sir. But the point I was trying to make -- 

The deep bruise that is being exhibited there, 
essentially the incision that was made, it is not clear 
from these photographs where that is in relation to 


those scratches. 


Okay, sir. 
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It would appear to be -- there is an abrasion in the 
center -- if you look on photograph 7, an abrasion 1n 
the center of the back, what I'll describe as an 
abrasion, kind of a diamond looking thing with a 
triangle above it, near the center line of the back. 


However, my viewing of 13, if I were forced to answer 
the question I would say that that abrasion 1s much, 
much higher on the back and is not actually displayed in 
the photograph that encompasses 13. 


Yes, $ir. 
' $ 
But that is my lay opinion. I am not a doctor. 


I guess, the purpose will be -- and, of course, it all 
depends on what the expert says of course when they 
testify. But the theory being that (b)(6) is 
dragginc¢ (6) for about 40 feet; and when he does 
so, it's not some one smooth motion all the way through. 
He says in his statements he had to regrip three 
different times. And so you could have abrasions on 
different parts of the back depending on when he gripped 
him, how low @ye6) head was or how high it was in 
relation to the back, to the ground, and just that whole 
movement of getting him that far not only could it have 
caused the abrasion on the top of the back, the 
abrasions around the buttocks area, but also that bruise 
depending on what he is being dragged over at the time. 


Well, as I said, absent your expert tying that together, 


I'm not going,to allow the use of the photographing in 
number 13. 


As to 7 and 8, again, I will wait to hear the testimony 
of the witness. It seems to me that there are scratch 
marks visible in the buttocks area on both 7 and 8. It 
may go to the reasonableness of the position that one is 
unaware’ that this individual is in any distress. 


That is all the photos, correct? We discussed them all. 


Yes, sir. 
Yes, sir. 


And I will reiterate that I want adequate copies of the 
color photographs to ensure that the defense has a copy, 
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the court has a copy, that there is a copy for each 
member and a copy for the witness. We will not try to 
juggle photographs and messing with what I consider 
totally inadequate black and white photos. 


Just so it is also clear, I do recognize part of those 
photos that are contained in that exhibit were taken 
during the autopsy. The first part of the photos were 
taken by NCIS at the time within hours after jé@) 


was dead. 


That is 1 through 8 were taken by NCIS. 9 


through 15 were taken during the autopsy. We just 
lumped those together as a single exhibit. 


We will take up the hyoid bone next. 


Sir, I'm sorry or maybe I'm just dense. I only heard 
rulings on like three of the photos. 


What's that? 


I think you only actually ruled out loud on three of the 


photos. 
I'm sorry. 


I think I 


know what that means, but -- 


As to 2 and 3, assuming the government can lay the 


necessary 


foundation through witnesses' testimony, as I 


understand it it will be that there is a lack of grab 
marks that would be indicative of manual strangulation. 
This would be tied with @ 6) statement that he grabbed 


(b)(6) 


by the throat at some point approximately 48 


hours before @ @) died, and I will allow that. 


As to 4, 5 and 6, I'm going to withhold my ruling on 
that until I hear from the expert that these marks would 
be -- I think the difficulty here right now is that I 


have read the autopsy or the testimony of Dr. 


(b)(6) 


and I think two other doctors, who at least one ot the 
doctors testified at the 32, as to the aging of bruises 
and that information. 


Major Francis, absent you providing some testimony that 
these would have been made (a) before death, and (b) 


visible at the time that @g@) ‘was dragged out of 
there, then I'm going to -- absent that type of 
testimony, I'm not going allow these photos to come in 
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that is 4, 5 and 6 six. I would say that is a necessary 
foundation. 


Sir, could such testimony be outside the presence of the 
members? 


I'm not’ sure -- you mean you want a hearing beforehand 
to determine whether or not there's an adequate 
foundation from the government? 


Yes. 


I don't have a problem with that. We can do it that 
way. 


And I don't mean before trial. I mean before they are 
introduced. 


That is fine. That's what I took you to mean. 

Do you understand, Major Francis? 

Yes, sir. 

We can do that at a 39(a). In fact, it may be prudent 
to lay the necessary foundation for all these at a 39(a) 
just given the nature of the photographs. All right? 
Yes, sir. 

I believe you ruled on all the rest, sir. 

I want to take up the hyoid bone. Appellate Exhibit 
LXXX (80) is the defense motion and LXX (70) is the 
government's response. 

Defense, do you desire to offer any evidence on this? 


Yes, sir. 


I believe all evidence has been -- actually I am not 
clear on that. 


We would like the court to consider the autopsy. In our 
motion, we list evidence as the autopsy photos meaning 
all of them. We have an agreement that there is not a 
photo of the hyoid bone or of the ribs, broken ribs, 
taken during the autopsy. So we're -- I Say evidence, 
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autopsy photos. We're not offering the autopsy photos 
as an agreement that there aren't -- it was to show the 
lack of a photo, sir. 


Would you agree with that? 

Yes, sir. 

That would be consistent with Dr. (6) testimony. 
Sir, I believe the court is in possession of some items 
that will have to be marked as appellate exhibits 

There is a photograph of the exhumed body of (b)(6) 

and the breast plate of an NCIS agent in the hand of 
the -- yes, sir, that one will need to ‘be marked as an 


appellate exhibit. 


Also I was provided with what appears to be an NCIS 
custody sheet. 


Yes, sir. 

And I have a request for preservation of evidence. It's 
basically a letter from the defense counsel to the 
convening authority and a first endorsement to that. 


There should be a response there, sir. 


Well, the first endorsement refers to a letter of 
30 October. I don't see a date on it. 


My letter was dated 30 October. 
I don't see a date on there. 


It's not written on there, sir. That was the date it 
was submitted. 


All right. And then it looks like the convening 


authority's response is the second endorsement. M 


intent would be to compile it into a single letter which 
is how it normally would be. 


You want me to consider that? 
Yes, sir. 


I will have those marked. 


201 


an e 


The court reporter marked the document. 
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The photograph, I guess we agreed this is the breast 
plate of We) 


I would agree with that, sir. 

It's Appellate Exhibit XCIII (93). 

I guess this is actually an Armed Force Institute of 
Pathology Form 1323 for items seized. It looks like 
biohazard bag with orbit to breast plate, topological 
samples exploded, I don't know what that's about. 
Anyway, that is Appellate Exhibit XCIV (94). 


The defense's letter with the first and second 
endorsements is Appellate Exhibit XCV (95). 


Anything else? 

Yes, sir. 

We also ask you to consider Appellate Exhibit LIV (54). 
Which is? 


From the Armed Forces Institute of Pathology, Specimen 
Inventory in the case of (6 the memorandum, sir. 


Hold on a second, please. LIV (54)? 

Yes, sir. 

And what else? 

The testimony of Dr. (b)6) Article 32 testimony. 
All right . That would be Appellate Exhibit LIII (53). 


I'm not sure. I'm confused, sir I thou i 
j : ght it was 
XXII (22). There's a LIII (53) on there, yes, sir. 


It's LIII (53). XXII (22) is the old marking. That was 
the incorrect marking. 


Yes, sir. 


Anything else? 
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That would be all, sir. 

Government ? 

No additional evidence. 

This motion deals with the hyoid bone? 
And the breast plate, sir. Bas 
And the broken ribs. 

Broken ribs. 

What's that? 

Broken ribs and breast plate, sir. 


Correct me if I am wrong, but my understanding was the 
original samples, if you will, that were taken from the 
body were destroyed on the tarmac. That would include 
the hyoid bone? — 


No, sir. 


I believe everything that was originally taken from the 
body, that is correct, sir. 


All the fluids and samples and things that were going to 
be brought back for further examination or preservation 
were destroyed on the tarmac well before the 17th of 
November -- well, actually well before your letter. 


Is that your understanding as well? 


No. Dr. (6) Article 32 testimony, page 298. 


Specifically, sir, the last two questions, where is the 
hyoid bone today? The hyoid bone is with the tissue 
that essentially was not destroyed but was ruined, after 
which whatever we could recover, that included the hyoid 
bone, went to the Armed Forces Examiners Facility. 
Question. So there's some place we can go to look at 
that hyoid bone today? Answer. At that the Armed 
Forces Medical Examiners Facility at the Armed Forces 
Institute of Pathology in Washington, D.C. It goes on 
to say there's no photograph. This was taken in 
January of 2004 after my request of October 30th, 2003. 
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Do you have any indication she had specific knowledge 
that it was there? 


Her sworn testimony, sir. 
i 


She said it was sent there. You ought to be able to 
find it’ there. 


That's what I would imagine, sir. 


Well, do you have anything that would indicate that she 
actually knew it got there and was there? 


That she's testifying under oath that she sent it there. 
I mean, I think there's a rule in evidence that if we 
put something into a delivery system it's assumed to 
have gotten there. -- I don't remember exactly which rule 
that is. I may have misinterrupted it. 


But I have sworn testimony of the person who conducted 
the autopsy, responsible for the oversight of all the 
samples, that she caused the hyoid bone to be sent to 
the Armed Forces Institute of Pathology. I also have, 
with regards to the rib cage, the DoD form, the 
transmittal report, signed by an NCIS agent in the 
official course of business saying they took a biohazard 
bag, put the breast plate into it and mailed that to the 
Armed Forces Institute of Pathology. The only 
indications we have is that they were sent there. 


From the Armed Forces Institute of Pathology, we have a 
letter saying,all they have is decomposition fluid. 


We have some decomposition tissue from the heart or 
something. I think it appears to be from the lungs. 


Yes, sir. They question whether it's from lungs. Yes, 
sir. I see what you are saying, decomposition 
components. 


But you have nothing indicating that it actually ever 
arrived there. 


Major Francis? 
Sir, the government doesn't have any information that it 


actually arrived. The government doesn't know what 
happened to it. We've made numerous inquiries and 


204 


MJ: 


TC: 


MJ: 


TC: 


MJ: 


CC: 


MJ: 


RCs 


CC: 


MJ: 


Cce 


MJ: 


Ce: 


MJ: 


CC: 


& e 


finally Captain Manning was able to get this from 
Colonel Jacobs' -- 


This being what? 
This memorandum, sir, of August 19th. 


You're talking about Appellate Exhibit LIV (54)? 


Yes, sir. 


Do you have anything else you want to offer on that in 
way of argument, Mr. Higgins? 


No, sir. 

Government ? 

Yes, sir. 

Certainly, sir, the -- 
We're making argument? 


I asked you if you had anything else you wanted to offer 
in the way of argument. 


Oh, I thought you asked me if I had anymore evidence to 
offer before argument. 


No, argument. 
Sorry, sir. I will get a Q-Tip later today. 
I was pleased with your first answer. 


I assume so, sir, but I know the country has become 
quite taken with this accident. 


This is extremely important evidence. I think everyone 
in the room that is familiar with the case understands 
the importance of the evidence of the hyoid bone. It is 
an essential piece of scientific evidence the government 
will use to prove the aggravated assault charge. The 
aggravated assault charge carries the greatest amount of 
confinement in this case. It is a felony which would 
result in a felony federal conviction to a Marine Corps 
Major. 
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We don't have felony misdemeanor convictions in the 
military, but continue anyway. 


Yes, sir. It does affect the future of the accused. 

i 
Sir, just to be able to look at the hyoid bone and see 
whether’ there is a fracture there would be extremely 
helpful to corroborate whether or not Dr. ()@) 
actually saw a broken hyoid bone. To be able to look at 
the ribs and see whether they are fractured to be able 
to determine whether she is telling the truth on that 
point". It allows us to confront that witness, the key 
scientific witness, on the key piece of evidence. 


Wasn't there a second pathologist present? I seem to 
recall jthat there was a second doctor present during the 
autopsy. I want to say a’Colonel. 

It varies, sir, because there's been various versions of 
the autopsy report. One has one present, one. has one 
not present. 

My recollection from her testimony is that there was a 
second pathologist there participating during the 
autopsy. 

Yes, sir. 

I believe it was a he. Has he been interviewed? 

No, sir. 

Why not? 

I have not interviewed him, sir. 

Pardon me? 


I have not interviewed him, sir. 


Major Francis, is he -- was there a second person, a 
second doctor, a pathologist, present? 


Yes, sir, and it's listed in the autopsy report that 
there was. It's a Colonel 6) 


Do we know where he is? 
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I never talked to him, sir, but I'm sure if I contacted 
Colonel (b)(6) she would know where he is at or 
Colonel Jacobs. 


Please continue. 
Thank you, sir. 


Sir, the evidence itself is what is important because we 
get to take the evidence and show it to the members, 
have our pathologist look at it and test it. The ribs 
can be looked at by our pathologist and tested. What 
another pathologist in the room together with (b)(6) 

saw without doing any testing, we certainly have no 
result of any work that he has done, is not necessarily 
relevant to the point that I am making right now. 


We don't have the ability to develop our case with 
essential evidence that's being offered against him and 
attack that witness on her findings because we can't 
ever see it. We're never going to see that hyoid bone. 
We're never going to see that rib cage. It appears 
right now because no one knows where it is. 


We took every step that we could to preserve that. I 
was told -- I received an affirmative representation 
from a Marine Corps Colonel saying that evidence taken 
will be preserved. 


He's a Lieutenant Colonel. 


Lieutenant Colonel Betz. That it would be preserved way 
back before the Article 32. We go to the Article 32. 
Where is the hyoid bone? AFIP. I'm trusting the person 
who in her medical legal investigation as she describes 
it was responsible for collecting evidence and 
preserving evidence. She sent it to the Armed Forces 
Institute of Pathology. 


We have NCIS, government agents, after the explosion of 
the organs sent back out, dig up the body, take out the 
breast plate, send it to AFIP. We have the transmittal 
sheet for that. And NCIS, responsible for collecting, 
preserving and taking evidence in a criminal 
investigation, they went out and got it. We asked that 
that evidence be preserved. We were told in January 
that it's preserved. We asked to test it. We're told 
it no longer exists. We cannot confront -- adequately 
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confront the witnesses against Major Paulus without 
access to that evidence. 


I point the court to the Manquel case. I'm not going 
argue the case law, I just point on the facts of that. 
At the minimum what they are able to do in that case is 
discuss’ an investigation as to what happened to the 
sample. Never mind the conclusions of law, Your Honor. 
They lose a urinalysis sample, there was a full 
investigation done to find out where the -- where it was 
in reaching the decision in that particular case. They 
at least had that information. There is no offer as to 
what even happened to these. We don't know where they 
are. 


We, the defense, has done everything we can to preserve 
the physical pieces of evidence so that we may test them 
and we may adequately confront the witness ahead of us, 
specifically bones can be microscopically examined ~-- 
this is in, I believe, Dr. (6) Article 32. The 
breaks can be microscopicaliy examinea and more specific 
dating can occurred. 


The court in previous motions today, we already see that 
we're going to be potentially facing the @@ 

rib punching at indoc as a cause of why ()@) b may be 
acting a certain way 48 hours later. Well, if we get to 
look at those ribs and they're saying that those ribs 
are broken during those punches, we might be able to say 
they weren't done during those punches. That would go 
to reasonableness. This permeates all the charges 
against Major, Paulus. 


And it's not a case, Your Honor, and I've been there, 
where you stand up for lost evidence and the judge looks 
at you and says what steps did you take to preserve 
this. Chargers were referred on October 16th, I flew 
out, got my discovery and filed that preservation of 
evidence as soon as I got to my computer and was told 
that they would be preserved and trusted such. 


This looks bad for our system, our military justice 
system, Your Honor, and it’s specifically bad for this 
accused. These are the key -- this isn't, you know, a 
sample of tissue from bruising in the leg. This was 
originally charged as a negligent homicide. 


I don't have any knowledge of that, but any way. 
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Yes, sir. I believe you have the Article 32 report that 
discusses the charges and I believe the court had 
reviewed that. And having been originally charged as a 
negligent homicide, it shows the seriousness which the 
government thought about this and they didn't preserve 
the key evidence those charges. 


I ask the court to hold the charges in abatement until 
such time as the evidence is located.: 


Thank you. 
Major Francis. 
Yes, sir. 

Sir, the government doesn't know where it is. It was 
sent to AFIP or at least it was indicated on this that 
all AFIP has is what is indicated in that appellate 
exhibit. That is all they have. 

You've indicated you haven't talked to the other 
pathologist who was there that might have some insight 
as to what happened; is that right? 


That is correct, sir, I have not. 


Have you talked to the NCIS agent that did the 
exclamation and mailed the samples off to the AFIP? 


I have spoken to her, sir, but not on this issue, no, 
sir. 


Have you talked to the person who received those samples 
at AFIP? 


The person that we talked to at AFIP was Colonel Jacobs, 
sir. 


Have you talked to the person who receipted the samples 
when they arrived at AFIP? 


No, sir. 


Do you know if there was any kind of an inventory done 
of what was received along with the other samples that 
are still at AFIP? 
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Yes, sir, I'd asked Colonel Jacobs about that regarding 
everything that they received, what did they have, what 
did they keep, and that's everything that was on that 
appellate exhibit, sir. 


Did you talk to the person who received it to find out 
if it was inventoried upon receipt? 


Not the person who inventoried it, no, sir. 


Do you know if it was actually inventoried when it was 
received at AFIP? 
f] 


Again,’ all I have is secondhand knowledge from Colonel 
Jacobs. 


Did you talk to anyone to’ find out if it was actually 
inventoried when it was received at AFIP?. 


No, sir. 


Do you agree with the defense's position that the 
breaking of this hyoid bone is an important factor in 
the government's case? 


Yes, sir, I would agree with that. 


And that that is essentially the genesis of the 
aggravated assault? 


It is an important piece to the aggravated assault. The 
aggravated assault is charged "means likely". We also 
have the photograph of the larynx with the hemorrhaging 
in the larynx. So we aren't completely without any 
support or any evidence of a broken hyoid bone, sir, 


because there is that -- again, the hemorrhaging in the 
larynx with the photos. 


You would also agree that the broken ribs and the 
bruising are an important aspect for the government's 
case not only as to the aggravated assault but as to the 
failure to provide the necessary medical treatment to 


(b)(6) 
Yes, sir, I would agree with that. 


Anything else? 
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No, sir. 


I mean, I always can go back again to AFIP. We can 


get 


them on the phone as I had planned for this yesterday. 
We can get them on the phone, have them check out these 


issues again. But we -- Captain Manning and myself 
have called them numerous times regarding this, you 


, we 


know, what did you receive, what do you have, did you 
get rid of anything, and they're saying, no, this is all 


we received is everything that's listed. 


But you haven't talked to the people that received it, 
you haven't looked to see what they actually received, 
if there was -- there was an inventory that accompanied 


it apparently, or at least it appears, ‘but without 
asking the NCIS agent, it's a little hard to know. 


It 


appears that there was an inventory done at least as to 


the partial rib cage that was exhumed. 


Yes, sir. 


I don't know that the question. and I think the defense 
raises a good point, that (6) indicates that 
she did, in fact, mail oft the nyoid pone or take the 
hyoid bone and in some way get the hyoid bone to AFIP. 
How exactly that was done or if, in fact, it was done 
has not been explored at this point to see if there is a 
paper trail that one might track down to ascertain if, 
in fact, she did mail it off and if, in fact, it did 


arrive. 
Things -- oftentimes we designate things to be done by 
our assistants and they fail us. But without asking 


those specific questions and looking for that particular 


paper trail, we're not going to know. 
Yes, sir. 
And I don't believe things were mailed off to AFIP 


without some type of a receipt system, either a 
certified receipt or something. There should be a 


paperwork trail if she, in fact, mailed it off to AFIP. 


Correct me if I am wrong, but she is stationed in 
Germany? 


Correct, sir. 


She wouldn't know if it ever arrived there or not, 
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think those things need to be explored. I think the 
defense's position is well taken. 


I am not ruling that I am going to abate the proceedings 
or anything else at this point, but I think until the 
government more fully investigates, presses the issue 


harder,’ and it may not be -- or maybe that the convening 
authority needs to get involved in the discovery 
process. He would -- obviously his office would carry a 
lot more weight than yours. But it seems to me that 
these are important issues before we move on. 


t 


Yes, sir. 


I will give you some time to come up with a time line 
when yau think you can answer some of those questions, 
Major Francis, before I rule on the motion. 


Yes, sir. As soon as we're done today, we will start 
calling those people, sir, and see what we can find. 


Let's go ahead and recess. 


The Article 39(a) session recessed at 1125, 9 September 2004. 


The Article 39(a) session was called to order at 1256, 
9 September 2004. 
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The court will come to order. The record will reflect 


all those present when the court recessed are again 
present. 


Major Francis, did you have any luck? 
We're getting closer. I did talk to m@ 


Who is that? 


She is on the chain of custody form for the breast plate 
after the body was exhumed. 


She said those body parts were handed over to Scott 
Savdie, United States Army Mortuary Affairs. They 
needed someone to transfer the body parts to the chain 
of custody form she used and the chain of custody form 
AFIP used when they actually received the items in 
question. We're trying to get ahold of this Scott 
Savdie to figure out what in the world happened to these 
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body parts. 


Well, I am of the mind, after thinking about it over the 
noon recess, that these this rib cage and this hyoid 
bone are of such importance that the government needs to 
figure out at a minimum what happened. That is not 
going to get done today and not by tomorrow to at least 
satisfy me. 


So, at this point, I am of the mind to continue this 
case. I am going to ask the defense for your thoughts 
as to how long. 


What I intend to do is give the government a brief 
period of time to figure out what happened and to 
establish that here in court, not necessarily by verbal 
representations. I am not ruling on anything as to how 
you establish that, but what I am not going to be 
satisfied with is you simply making an oral proffer. 


My question to you, Mr. Higgins, right now I am of the 
mind to continue it a week, set a date some time towards 
the end of next week for the government to put up or 
shut up essentially. Alternatively -- I have a 
conflict, I have somewhere I have to be 1 October, so 
continue it to 11 October. 


Sir, because of -- first I want to say I am going to 
leave it to the government on the amount of time they 
want because I know what I am asking for and the 
evidence. 


I am not going to defer to the government. This case is 
well over a year old. It is a homicide case. That is 
what it was originally categorized by the pathologist 
who originally did it, which puts it in a significant 
category, mind you. I am not satisfied at this point 
that it has been handled as a homicide case should be 
handled. 


Unless that doesn't work for you, in which case I will 
continue it out to 11 October. But I think that two 
weeks -- from what I understand, two weeks will be 
enough time for both sides to present their case 
assuming -- I don't know if you've got a conflict. I 
think 4 October. I have to be at a conference, so I am 
not available that week. 
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I anticipate going that first Friday of October. After 
that, I have hearings that I have and I have clients I 
have to be back for. 


We can take a recess and you can sort that out. 

I need to look at my calendar, sir. 

At this point, I am going to give the government some 
time. This is something they should have figured out a 
long time ago. 


Let's take a short recess and you all look at your 
calendars. 


The Article 39(a), session recessed at 1301, 9 September 2004. 


The Article 39(a) session was called to order at 1309, 
9 September 2004. 
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The court will come do order. 
We had an 802 conference to discuss scheduling. 


The defense indicated a preference to allow the 
government next week to determine the status and 
disposition on the ribs and the hyoid bone. I indicated 
that I would continue the case until Friday of next week 
in which we would hold a hearing and the government can 
establish the disposition of those two items so I can 
rule on this motion. 


Is there an issue, Mr. Higgins? 


There is. If the evidence is found, we need 
notification as soon as possible to get it tested. I 
mean, at this point -- 

If the evidence is lacated, I am going give the defense 
some latitude in figuring out what they want to do. 


Yes, sir. 


Let me phrase that differently. I'm going to give the 
defense wide latitude in figuring out what they want to 
do both in terms of continuing the case or in terms of 
ordering testing done on it or whatever is appropriate. 
I mean, obviously you are going to have some burden of 
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establishing what it is you want done and why it is 
necessary. 


Yes, sir. 
But I am going to give you a lot of latitude. 


Yes, sir. 
There is one other matter that I -- well, there's two 
other matters I want to bring up. 


I want to talk about this lost photo -- CIR because it 
is somewhat related. 


Before I do that, I do need to mention and the -- one of 
the documents in support of this last motion was a 
letter signed by Lieutenant Colonel Betz. Lieutenant 
Colonel Betz used to be a military in this Circuit who 
worked for me. In fact, I think I promoted him to 
Lieutenant Colonel and I recommended him for the job 
that he has and assisted him in getting there. He's 
coming up to the point in that assignment where he's due 
for reassignment in the normal course of business in the 
military and he's asked me for a recommendation to come 
back to the Bench which was, up until I saw the -- he'd 
asked me for this several months ago. 


There's a judicial screening board that looked at 
whether or not an officer who wants to be assigned to 
the Bench should be, and one of the things they look for 
is letters of recommendation. It was my intention to 
give him that letter, although at this point I'm not 
convinced I'm going to, not because I don't think he 
should come to the Bench but because of the concern 
about the appearance. 


With that in mind, I would offer the opportunity for 
either side for any additional voir dire you may have on 
that subject. 


No, sir. 


Judge, nothing is required because I put the letter in. 
I put the letter in as having trusted Colonel Betz. So 
unless -- I don't see any conflict that we would have in 
my ability to trust him unless there's some reason why 
you felt that I shouldn't be able to trust him. 
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No, I think he's a highly trustful -- I think the world 
of him. 


In that sense, we'd be in agreement because I was 
trusting his representation in that letter. So I don't 
see a conflict there. 


All right. The defense motion in limine on the lost 
photos and CIRs is Appellate Exhibit LXXVI (76). The 
government's response is LXIV (64). 


Quite” frankly, it is not my intention to rule on those 
right now, but I see some similar concern, although 
perhaps not as much, but I did want some clarification 
from the defense because in your motion you seem to be 
arguing in the first instance that this is -- if a 
photograph was taken at the time of (p@) capture 
that would somehow be exculpatory. 


I would ask for some clarification as to how you think 
that would be exculpatory given the government's theory, 
which was at the time that q@ was dragged from 
the cell to the recreation yaru se was bruised and 
battered and injured. 


Yes, sir. 


Sir, I would refer you back to the 404(b) motion argued 
earlier today. Indoc -- I would also -- I'm aware of, I 
believe we're all aware of, the charges in the Pittman 
case, that there's an allegation. I don't think the 
government is,going to be offering that, but the indoc 
alleged punching, the -- is alleged to have occurred 
prior to the HET interview. 


They snap a photo of him during that HET interview and 
that's where this photograph came from. If he is not 
showing in that photograph signs of distress -- and we 
don't know what the photograph -- neither side -- and, 
again, the government did not have an opportunity to see 
this either. We all learned about the same time during 
a deposition in June. But if in that photograph if he 
is fine, that allows us -- 


Do you have any indication that the photograph would 
show his torso? 


We don't. We believe -- I think the indication we do 
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have is that it would be a head shot, but I don't know 
that it doesn't show his torso. And a head shot also 
May give us -- you know, if they get him smiling as 
we've seen -- I don't think the judge has seen, but 
there are other photos our there where prisoners are 
smiling. If they have him looking pleasant in the 
photograph, that is evidence that can be used to argue 
that he was in good health. That puts him in good 
health on the morning of the 4th. Ali the other stuff 
pre-4th no longer comes in for his knowledge as a need 
for medical treatment. 


Well, I understand your argument. The difficulty I have 
with it is I understood the government's position and 
the reason they were offering the photographs taken by 
NCIS before the autopsy was that they show the injuries 
that would have been apparent, that is the bruising that 
would have been apparent, at the time that qyg was 
dragged out into the recreation yard. I béiieve at that 
point he was cleaned up and the feces and things were 
cleaned off of him and it would have been apparent that 
these bruises were there which would have -- should have 
triggered in a reasonable person's mind the idea that 
this individual was not faking it but actually was in 
distress and needed medical help, which is the 93 and 
the 92 charges. 


Yes, sir, and for purposes of this motion I agree with 
the rendition you just gave, that this photograph would 
not address those photographs taken of a condition 
alleged to have occurred -- condition of the body 
alleaed to have been on June Sth. However, (py6) + 

(b)(6) OY (ye) testifying in this court-martial tying 
in with Major Paulus' statement that he witnessed some 
type of beating during the indoc, this photo taken after 
indoc would let us potentially eliminate that beating or 
striking during indoc as having any basis for relevancy 
to this case. 


I see your point. 

Major Francis, when we come back together next Friday, I 
am going to want to hear evidence as to what happened -- 
again, more than a proffer, as to what happened to this 
photo and the CIR. 


Sir, I have copies because when I went out and was 
trying to find this, sir, I got the e-maiis back. I 
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thought we'd attached them to the record in the case but 
apparently we didn't. I have those e-mails. One is -- 


Let me be clear. I am not satisfied at this point. I 
want you to make a case as to what happened to them. I 
want you to make a case that you have exhausted all 
means to locate these. I can't recall to my chagrin 
whether or not it was a hearing in this case or Pittman 
quite frankly that there was some indication that there 
was a photograph, a digitally produced photograph, 
printed off and was used in the identification of (b)(6) 

I believe by Dr. (ye) :. . 


Yes, sir, I remember him testifying to that. 


Which means it was on somebody's computer somewhere, 
which would tell me that we need to be not just looking 
for hard copy files but for computer files on lots of 
computers. So I want that explored and I want -- again, 
I am going to place a heavy burden on you to satisfy to 
me that you have exhausted all means, and that doesn't 
mean -- I'm telling you right now I'm not going to be 
satisfied with an e-mail from somebody Saying we don't 
have anything. I want to know what steps were taken and 
what computer and what efforts were truly made to 
discover what happened to this digital photograph to 
include whether or not there were private copies of 
these things held by people, which often happens as we 
have seen recently in the news, but I want to know what 
happened to this photograph and the CIR. 


Yes, sir. , 


And I want:you to establish if you can't find it what 
efforts were gone to to find it. 


Yes, sir. 

And we will take that up on Friday next. 

Yes, sir. 

Sometimes I'm accused of not making myself clear or my 
thoughts clear to people, so I want to make sure I'm 


really clear on this. 


I consider this hyoid bone, the rib cage, the lack of 
documentation of the autopsy, the loss of this 
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photograph, along with the CIR, are serious problems 
that are interfering with a fair and just resolution in 
this case, which is a long winded way of saying that I'm 
looking at some extreme measure to make things right. 

So I think it is of the utmost importance and urgency, 
Major Francis, that the government produce on these 
issues. 

Yes, sir, I understand. ' 


Anything else before we recess? I'm going to hold the 
other motions until Friday. 


Yes, sir. 
Is that amenable ,to everybody? 
Yes, sir. 
Yes, sir. 


Until Friday, the court is in recess. 


The Article 39(a) session recessed at 1323, 9 September 2004. 


[END OF PAGE] 
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The Article 39(a) session was called to order at 0902, 
14 October 2004. 


MJ: 


MJ: 


TC: 


MJ: 


The court will come to order. The record will reflect 
all those present when we recessed are again present. 


We had an 802 conference this morning. We talked about 
some various issues, primarily the state of the 
evidence. 


It appears, and I think we all agree, that the larynx 

was fobund, the hyoid bone has not been found, the rib 

cage was found, the CIR was found, but the photo taken 
shortly after @ ; apprehension was not found, 

although a second photo that was taken some time after 
his apprehension but before his death was found. 


I was also informed that the defense's expert has not 
had an opportunity to examine either the larynx or the 
rib cage or any of the other samples that are .now 
located at the Armed Forces Institute of Pathology in 
Washington. 


We're here today to go ahead and continue the litigation 
of the defense motion concerning the lost hyoid bone as 
that remains unaccounted for, as well as the Daubert 
issue on the autopsy, the lost photo of m@é and 
information concerning the cause of death and whether 
that can be presented to the members. 


Is that a fair summary of what we talked about? 
Yes, sir. 

Yes, sir. 

Government, do you want to call your first witness? 
Yes, sir. _ 


The government calls Colonel (b)(6) to the stand. 


Let me ask counsel while we're waiting, does either side 
desire to use the big lecturn? 


We're going to need it for telephonic, sir. 


I'm wondering if we can unplug it and move it away 
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because it is rather large. 


TCs Will it affect the telephonic if it's unplugged? 

MJ: When are you going to'use the telephone? 

TC: It will be the third witness, ‘sir. 

MJ: | I don't know. We will have to wait and see. I don't 
know. 

TC: Sir, I am going be using CII (102), the x-ray. 

MJ: Come on in, doctor. If you would, just retake your seat 


on the witness state. I'd just remind you that you are 
still under oath, 


TC: Sir, this is a little better copy, we just got those, a 
little better than the one that's actually marked as an 
appellate exhibit. 


MJ: Is this my copy? 

TC: Yes, sir, that is your copy. | 

MJ: Did you want to take a look at this? 
CC: No. 


Judge, I don't believe the Colonel has been sworn in 
this court-martial yet. 


MJ: Oh, I'm sorry. You're right. Thank you. My apologies. 
Go ahead and swear the witness, please. 


Colonel (6)(6) - . U.S. Army, was called as a witness 
by the prosecution, was sworn, and testified as follows: 


DIRECT EXAMINATION 


Questions by the prosecution: 


Q. Please state your full name. 

A (b)(6) 

Q. You are a Colonel in the United States Army? 
A Yes. 
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What is your current unit? 
I am assigned to Europe Regional Medical Command and 
Landstuhl Regional Medical Center as the Armed Forces 
Regional Medical Examiner. 


What is your current billet, ma'am? 
Basically it's through the Europe Regional Medical 
Command. 


Sir. at this time I'd ask that you, as far as Colonel 
(b)(6) credentials, just take into account 
Appellate Exhibit LIII (53), which is her Article, 32 
testimony, since it was addressed in that in depth. 


Any objection? 

No objection. 

All -Yaght.. 12 will, 

by the prosecution continued: 


Ma'am, I want to focus your attention on the autopsy you 
performed on )@) Okay, ma'am? 

Yes. If I may though first, I would like to apologize 
to the court, counsel and the defendant for the undue 
delay in the recovery of the laryngea tissue. I should 
have paid closer attention to follow up and recovered 
the documentation earlier on instead of relying on what 
turned out to be a miscommunication with my assistant. 
So I take full responsibility and for that I'm sorry. 


You conducted autopsy on an individual by the name of 
(b)(6) on the 10th of June 2003, correct? 
Correct. 


Ma'am, if you just please tell the military judge the 
difficulties you encountered in conducting that autopsy. 
In terms of logistical difficulties, there was a -- due 
to some political issues with CENTCOM and EUCOM there 
was a delay in our arrival there. Certainly the 
problems we had often -- many of them were focussed on 
the fact that it was 126 degrees, it was suboptimal 
refrigeration and when we arrived the body was 
decomposed. 


We had a few other logistical issues, not getting the 
support we would have liked from the Air Force medical 
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folks. But the Army was very helpful. They set up a 
facility and basically what we needed to perform the 


autopsy. 


Describe the facility’ that you were using. 

I'm not really sure what it was. It was a building that 
essentially was somewhat bombed out and had been left 
vacant. So they did provide lighting and electrical 
support, a table for our use. But I think the biggest 
problem we had was with the heat affecting our 
equipment, our camera, we a had problems with our 
camera. 


Was this building air conditioned? 
No, it was not. 


What kind of problems did you have regarding your 
camera? 


Well, the batteries -- of course, we bring several 
batteries because we're never sure if we can recharge 
them, but the batteries -- this was our first experience 


in this kind of heat and it's very sensitive to extremes 
of temperature. So the batteries would start getting a 
little glitchy in the middle of taking photos, and even 
though it doesn't go completely out, it seems there's 
disconnects between what actually gets on to the photo 
card. So that was one of our biggest problems. We were 
constantly having to re~change batteries. 


How about any other instrumentality difficulty? 

Well, because we didn't get the support from the Air 
Force that we would have liked, we normally bring 
everything we need; but we rely on them for disposables 
such as extra gloves, towels, bleach, formalin, those 
types of things. So that was somewhat of a problem. We 
were short of those things. We had to conserve our 
gloves and that made it more logistically difficult. 


The biggest problem as time went on, the body proceeded 
to decompose further. At the time of our -- near the 
completion of the autopsy, the remains get slippery, you 
know, very greasy and slippery, and my assistant, when 
he was trying to excise the larynx, the tongue and the 
larynx, ended up cutting himself. 


Okay. Before we get on to that issue, let's talk about 


your instrumentation that you were using. Do you 
typically use scales during your autopsy? 


223 


PO 


PO PO ae) a 


PO BO 


Yes. 


Did you have scales during this autopsy? 
Yes. 


Did they work? 


No. 

Why was that? 

We assume it's the heat. It was the same thing, our 
printer didn't work. I mean, this is all relatively new 


equipment that we had used in similar situations just 
not in the heat. The laptop gave us a great deal of 

problems. So just about everything that was digital 

seemed to have been a problem. 


What would you use scales: for? 
Normally we use them to weigh organs. 


Why would you weigh an organ? 

The weight of an organ and the size and shape of the 
organ is a good assessment of normality or 
abnormalities. Fortunately we for years have often just 
still -- we would guess weights, compared them to the 
weights on the scale, and we have a pretty good sense of 
ballpark figure of weighs. But still for documentation 
it's best to have weights. 


Ma'am, you mentioned that there was a problem that you 
had with your assistant. Will you please describe to 
the military judge what that difficulty was. 

Well, as I said, with the body decomposed it was getting 
very greasy, very difficult to work with the tissue 
especially:as time went on and it started getting hotter 
and hotter. He who is normally very experienced ended 
up cutting himself rather significantly, cutting his 
finger, and was not able to continue to excise the neck. 
It was a bad enough cut it needed attention. 


And who excised the neck at that point, ma'am? 
Apparently I went in there and then excised the neck, 
chose not to do the full excision where you take the 
tongue, the hyoid bone and the thyroid cartilage 
basically because we were concerned for safety then and 
we didn't have access to good medical attention. 


Okay, ma'am. Let's back up now and let's talk about 
your findings at autopsy. 
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Did you find any broken bones? 
Yes, I did. 


What broken bones? 

There were ribs that were broken bilaterally. In 
examining the inner portion of the neck in what we call 
insight to while I was still in the neck, there was -- 
the hyoid bone was broken with associated swelling and 
hemorrhage that. extended down. The thyroid cartilage 
may have been broken, say a hairline type of fracture, 
but it was palpably intact at that time, and I expect it 
broke further -- 


What do you mean by palpably? 

Well, it's relatively easy to create artifact, 
particularly in the neck. We go through certain 
procedures to remove the organs, remove the grains so we 
don't have artifactual injury and artifactual bleeding. 
So it's very important before you remove the neck to 
actually palpate, it to touch it with your hands, to see 
if certain structures are intact and not broken because 
in the process of removal you can create the artifact, 
you can artifactually break everything. So it is very 
important that we observe before we do any procedures. 


Sir, I'm sorry, I didn't get this marked as the next 
appellate exhibit. I'l] aive von a copy, have it marked 
and then give a copy to (b)6) so she can explain 
to you exactly what she's talking about. 

Does the defense have a copy? 

Yes, sir, I gave them a copy of it. 

This is a diagram, sir, of a larynx. 

Sir, permission to approach. 

Are you going to have it marked as an exhibit? 

I have one marked here, sir. I'll have the court 
reporter mark that as the next appellate exhibit in 


order. 


Well, it's not marked now. 


The court reporter marked the diagram. 
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What's it been marked as? 
CIX (109), sir. 


Pass the actual exhibit to the witness. 


by the prosecution defense continued: 


Ma'am, I'm showing you Appellate Exhibit CIC (109). Do 
you recognize that exhibit? 

Yes, I do. 

What is it? 

It is a diagram of the laryngea structures of the neck. 


Of an average human being? © 
That's what it looks like, yes. 


Ma'am, if you could just describe to the military judge, 
when you say that you observed during the autopsy a 
fracture of the hyoid bone, can you just hold that up to 
the military judge and show him what you are talking 
about? 


Judge, could we approach and have the same advantage as 
you? 


sure. 

It's got numerals along the side of that diagram. Can 
you reference the hyoid bone and the other structures 
based on those numbers. 

Yes, I can. 

Go ahead. 

The upper horseshoe shaped bone, number 1, is the hyoid 
bone. Below that there is some soft tissues around 3, 
membranous, collagenous type of tissues, leading down to 
the thyroid cartilage, which is number 4. 

Just for the record, sir, she was referring to the 


diagram that looks like the drawn diagram on the 
right-hand side of that page. 
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There is only one thing on the page with numerals, 
that's that drawn structure. 


Please continue. 


Questions by the prosecution continued: 


Q. 
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Q. 
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Now, ma'am, where -- using this diagram, where on 

(b)(6) hyoid bone did you observe a fracture? 

On the lett-hand portion of the hyoid bone as I'm 
looking at the photo. It's the two open ends of the 
horseshoe. What I identified as fractured was on the 
right side of that. You can see you have the end, the 
rounded end, and it starts looking a little bit 
indented, and it's in that area. 


And that would be on the top portion or the upper 
portion of the horseshoe or the lower portion of the 
horse shoe? 


More on the upper portion on the open ends on the right 
side. 


This part or this part? 

The lower part. 

This part? 

Yes. 

Please continue. 

by the prosecution continued: 


Ma'am, did you draw any significance at all from that 
fracture? 


Yes, I did. 


What significance? 

Well, one of the hallmark signs of strangulation is a 
fractured hyoid bone or fractured thyroid cartilage. 

Any damage to the neck in there is significant and it's 
an indicator of strangulation. As I said, it's one of 
the hallmark signs of it, that and the fact that there 
was associated hemorrhage and swelling showing that that 
was clearly antemortem, and based on the information 
that we had, I came to the conclusion right away that 
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this was strangulation. 


Sir, the next thing I want to hand her is a photograph 
of the larynx that was taken at the time of autopsy. It 
is already in the record as part of the photos under LII 
(52). It might be better just to mark that as a 
separate appellate exhibit though just for 
clarification, but I have numerous copies. 


It's part of what? 

It's LII (52), part of the photos we had discussed 
éarlier as far as photos that the government intended to 
offer in its case in chief. But, again, it might be 
simpler for me to mark it. 


t 
Let's just mark it as a new exhibit. 


Would it be easier to mark it as a prosecution exhibit 
at this time? 


No, we're on motions. 

Yes, sir. 

Sir, it has been marked as Appellate Exhibit CX (110). 
Go ahead and hand it to the witness. 

by the prosecution continued: 

Ma'am, you have been handed Appellate Exhibit CX (110). 
Do you recognize these that exhibit? 

Yes, I do.: 

What is it, ma'am? 

This is the larynx, part of the larynx that we 
essentially returned from Irag with. 

And this is (6)6) larynx? 

Yes. That is my initials and the date on the scale 
that's at the top of the picture. 

All right. Ma'am, you had mentioned that you observed 
that there was swelling associated with this hyoid 


break. Is that demonstrated in this photograph? 
Yes, it is. 
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If you could, ma'am, if you could hold that photo up to 
the military judge and show him what you are talking 
about. 

Well, in this particular photo what we're looking at is 
the -- the upper portion of this is the thyroid 
cartilage. In the area, there is a hemostat that is 
attached to the tissue on the right. That is -- 


Again, we don't understand that terminology. The term 
"hemostat," what is that? 

A hemostat is a type of forceps that can clamp and hold 
on to tissue. 


What is that holding it up, ma'am? 

That is the area of the thyroid cartilage. It is the’ 
horn of that that is directly under the portion I just 
described of the hyoid bone. Surrounding that is soft 
tissue that is darkened with hemorrhage, and we're 
looking at this from the posterior. 


"Posterior" meaning? 
The back of the larynx. 


So if you compared that to the same area on the left 
side of the photo, you can see that all of the tissues 
in that area are swollen. 


Now, did this appear to be an antemortem type injury 
meaning pre-death? 
Yes, this was antemortem. 


What is it about it that tells you that it is 
antemortem? 

Well, let me step back. The soft tissue swelling and 
the bleeding, the hemorrhage, indicates antemortem. At 
the time what I remember is before we removed the larynx 
palpating the thyroid cartilage, it appeared to be -- 
palpation, when I actually felt it, it appeared to be 
intact. It is possible there was a hairline fracture 
with that and that is it fractured more when we removed 
it because I do not remember and I did not record the 
fact that it had been fractured. But either way the 
swelling from the hyoid bone, it appeared the blood was 
tracking down from the hyoid bone all the way through 
the hyoid or the thyroid cartilage. 


So now going back to my original question, what is it 
about swelling that you see there that would tell you it 
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is antemortem? 

Well, generally after death the body does not swell. 

You would not have swelling like that and you would not 

have the degree of hemorrhage that we saw after death. 
1 


Okay. Now, how did observing this particular injury 
play into your assessment of cause of death? 
Well, first we had examined all of the other organs. As 
I said, we examined the organs in the thorax and abdomen 
first, then we examined the brain. Having ruled out any 
abnormalities other than those related to decomposition, 
in the absence of other findings and seeing this amount 
6f injury in the area-of the neck, as I said this is a 
hallmark of strangulation. I came to the conclusion 
before I even removed that that was the cause of death. 

' 
Was there anything else that you noticed in examining 
(b)(6) body that you thought could be a cause of 
aeatn o.ner than the broken hyoid bone and the 
hemorrhage caused from that? 
Not in actually examining the organs. As I said, they 
were all normal, they were all of apparent normal weight 
except for the decomposition. Certainly there could be 
some findings that we might have seen with the 
decomposition, but none of those would have been fatal 
of and above themselves. We did have a history of 
diarrhea and knowing the circumstances of where he was 
found, certainly dehydration could have been a 
contributing factor. 


Additionally though he had the broken rib fractures. He 
had the rib fractures, which also, especially when it is 
on both sides of the chest, can compromise breathing 
somewhat. ‘They may have been contributing factors as 
well. But -- I'm sorry. And by themselves, none of 
those are sufficient enough alone to cause death. 


What was so significant to you as far as cause of death 
regarding the hyoid bone and the swelling therefrom. I 
mean, what was it that trigged in your mind that for 
your belief that that was the cause of death? 

Basically, as I said, any type of injury in the laryngea 
cartilages, particularly breaks, are hallmarks of 
strangulation, showing that there had been significant 
force applied to the neck in that area. 


Now, was there -- when you looked at the larynx, did you 
notice any swelling inside the larynx that was blocking 
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off the airway? 

I remember looking at that and it was not significantly 
swollen, certainly not swollen enough to totally 
constrict the airway at that time. But what was 
significant was that the body was decomposed in very 
arid conditions and that type of swelling could easily 
not be visible under those conditions and that's after 
death. 


Well, again, I don't think we -- I think you've 
explained exactly what you thought the -- I don't know 
if the correct word is mechanism, but the means by which 
the death would have occurred meaning you're talking 
about strangulation. But if there isn't any swelling 
inside the larynx to block off the airways, so what is 
causing the death if there is no blocking of the airway? 
Not having any history if we're talking about the time 
of autopsy, the most common mechanism that occurs with 
strangulation is blockage of the blood vessels on the 
side of the neck that keeps the blood from bringing 
oxygen to the brain. That is the most common mechanism 
that we see in strangulation. Or you can actually have 
fracture or disruption of the major airway, the trachea, 
the air pipe or windpipe. 


A third mechanism that is relatively rare at least in 
death, although it is seen often in strangulation 
victims that live for awhile, is the reactive swelling 
of the inner laryngea mucosa. 


What is that, ma'am? 

The mucosa is the inner lining of the larynx of your 
airway. It's a soft tissue that reacts to injury, 
reacts to different agents, and can swell considerably 
enough to essentially cause death. In terms of _ 
strangulation, that mechanism is often seen well after 
the fact, anywhere from hours, 12 hours or a day, where 
clinically patients will get examined in the ER after an 
attempted strangulation and will come back 6 to 12 hours 
in respiratory compromise because of that swelling. 


Ma'am, what is petechia? 

Petechia are generally pinpoint small hemorrhages in the 
eye or on different parts of the body often associated 
with but not unique to asphyxia, and there are 

several -- there are a few theories on how they account 
for, but the increased hydrostatic pressure on the bliood 
vessels in the area above the constriction will often 
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cause these little hemorrhages. Also possibly just lack 
of oxygen will make these small very tiny blood vessels, 
what they call leeke, and will cause hemorrhaging. So 
it could be a combination of both and so we will often, 
not always, see them with asphyxial deaths. There's 
where there's lack of oxygen going to the brain. 


Now, is there any significance when you're looking for 
petechia of someone, for example, that are strangled to 
death meaning someone put their hands around their neck 
and just strangled them until a few seconds later they 
are dead, with that kind of force, would you expect to 
gee petechia? 

Yes, in a good percentage of the cases we do 
particularly with manuals, the strangulation, because of 
the degree of force, but we don't always see them. So 
the fact that you don't see them does not rule it out. 


And in Mr. Hatab's situation, did you notice any 
petechia? 

I did not, although he -- there was a great deal of 
drying on certain tissues, the moist weather tissues, 
and I can't rule out that the decomposition interfered 
with our seeing them. But, no, I did not see any. 


All right. Let's go back to the hyoid bone for a 
minute. Did you observe the hyoid bone break in the 
body or do you recall whether the hyoid bone was removed 
from the body? 

I observed the hyoid bone injury in the body before it 
was removed. And actually both Colonel ()@) - 
before we even attempted to remove it, we caiiea Colonel 
(b)(6) over, we both examined it to various degrees, 
discussed it for a great period of time I'm told, and 
essentially saw the injury before it was removed. 


Colonel (b)(6) was the other forensic pathologist that 
was with you during the autopsy? 

Yes. Normally it's the Office of the Armed Forces 
Medical Examiner policy whenever possibly for deaths in 
custody to try to have two forensic pathologist that's 
observers. 


How would you be able to observe it in the body? 

You reflect or with our incisions we cut back the skin 
and the soft tissue, bring it up above the chin so that 
we're able to actually see these structures inside. 
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And, ma'am, that photograph that we were using earlier, 
photograph 110 -- Appellate Exhibit Cx (110) of the 
larynx -- 

Yes. 


-- does that show a hyoid bone? 

No, it does not. It just shows the hemorrhagic area and 
the broken thyroid cartilage. 

All right. Now, ma'am, once -- did you take any tissue 
samples from the body that you wanted to take with you? 
Yes, we take standard procedures small representative 
sections of all major organs in the body with us and in 
this case we'd take them back to Germany where we had 
what we needed to examine them microscopically or use’ 
for toxicology or other studies. 


How did you store these in order to transport them? 
Well, we brought small specimen containers. We put this 
in the containers. Normally we'd like to have formalin, 
which is a chemical agent that preserves the tissues and 
helps us to prepare them for microscopic examination. 


In this case, we were not able to get the formalin so we 
did not have that. So our intent was to take it back, 
keep it as cold as possible, so that we could 
essentially examine them back at home. Occasionally 
when we're flying commercial aircraft we will try and 
freeze it first because we can't take the formalin on 
the commercial aircraft. Essentially it has not been a 
problem in the past. 


Now, ma'am, was the larynx that we see in that photo, 
Appellate Exhibit CX (110), was that one of the samples 
that was taken? 

Yes, it is. 


Do you know, ma'am, whether the hyoid bone was taken or 
not? 

Unfortunately I just really don't recall. My biggest 
focus on missions like this, particularly ones as 
difficult and challenging when the government is going 
through such hoops to get us there, it's very important 
for me to be able to come up with a cause of death. 
Once I determined that I do have a cause of death, 
generally my focus changes to other things, either 
dealing with the investigators, packing up to make the 
plane and get back with our tissues as soon as possible. 
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and tissues that we had, just became somewhat of a 
congealed mass. 


When was it that that first noticed? 

We first noticed that' when we arrived at Kuwait and were 
subject to the Customs investigations where they search 
all of your equipment, everything, all your bags. It 
was at that time when we had to open up the pelican pack 
where these containers where we discovered that. 


Did you continue to take these tissues back to Germany 
with you or what happened? 
Yes, we took it back to Germany with us. 


When you got back to Germany what happened with the 
tissues? 

Well, at that time Mr. (b)(6) examined it, informed 
me of what we had. The larynx, because of it's being 
cartilage and bone, a good portion of that was at least 
still intact. But the tissue had pretty much exploded 
within the container and it was either, as I said, a 
congealed mass unsuitable for examination or little bits 
stuck to the inside of the pelican. 


At a point in time I called (@ , the Armed Forces 
Medical Examiner, to let him know what had happened and 
his recommendation, because there was some soft tissue 
still attached to that larynx, is to go ahead and send 
that to them for toxicology because the toxicology was 
our more important issue at that time. 


Toxicology means what? 
Examination of bodily fluids and tissues for any foreign 
substances in the body. 


What happened with the rest of the items other than the 
larynx? 

Essentially most of that -- there was a little bit of 
goo, whatever could be recovered, placed in the 
container where the larynx was in and the rest of it was 
just not recoverable. It was just little microscopic 
bits attached to the inner walls. So that was destroyed 
because of the biohazard concerns. 


Who discarded it? 
This was my assistant, ®)@) 


Do you recall whether there was any -- 
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I'm going stop you, counsel. I want you to clarify what 
the witness actually observed or did herself from what 
she has been told happened. 


Yes, sir. On this particular issue, sir? 


As to what happened to the tissue samples when they got 
back to Germany. 


Ald YFiGhe Sir; 
by the prosecution continued: 
' 


Now, ma'am, is this something that you remember 
regarding the tissue samples or is there something that 
you have been advised by others? 

I saw the tissue samples in Kuwait, I was there for 
that, and then upon our return I don't believe I 
actually looked at it a second time. I may have looked 
at it quickly, but we were essentially going TDY that 
day and I think I was more involved in that, for that 
TDY. So I don't recall for sure, but I don't remember 
looking at them either. 


But you didn't destroy the, those things that were to be 
destroyed? 


No, that's -- essentially -- or my assistant did. 


You didn't separate out the things that were going to be 
retained from those that were going to be destroyed? 


Not me personally, no: My assistant did. 
by the prosecution continued: 


Now, ma'am, eventually you believed that the larynx had 
been sent to AFIP, correct -- 
Yes -- 


-- way back then? 

I recollected -- I mean my recollection is that after my 
conversation with the Armed Forces Medical Examiner I 
told my assistant to go ahead and send the larynx there 
for toxicology. We had discussed it two or three times, 
you know, way after the fact and all the time he thought 
I was speaking about different tissue, not this. And 
essentially, as it turns out, we were miscommunicating. 
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So the tissue remained at our facility with our standard 
specimens that we saved from the autopsy. 


And you discovered that just a few weeks ago, correct, 
ma'am? 
About a couple of weeks ago I believe. 


At that time when that was discovered that the larynx 
was still there at your lab, was anything done with it? 
I examined it, we photographed it again, and essentially 
packed it up for the shipping to the Armed Forces 
Medical Examiner's office at the Armed Forces Institute 
of Pathology. 


Was it x-rayed? 
Oh, I'm sorry. Yes, it was. We also x-rayed it. 


Sir, may I hand the witness Appellate Exhibit CII (102), 
which is the x-ray? 


Yes. 
by the prosecution continued: 


I am showing you Appellate Exhibit CII (102). Is that 
the x-ray that you are talking about? 
Yes, it is. 


Now, if you could again just hold that up for the 
military judge. 


When the x-ray was done, was there anything significant 
found in the x-ray regarding any damage to the larynx? 
Well, first the x-ray confirmed that the hyoid bone was 
not present in the specimen. There had been several 
opinions of pathologists who have looked at the photos. 
Some thought it could be there, some thought it wasn't. 
I didn't believe -- once I examined it closely I didn't 
believe it was. So essentially these x-rays confirmed 
that, that it was not there. 


In addition, on the right -- we're looking at the back, 
from the back of the larynx looking forward. You can 
see on the right in the area of where the horn of the 
thyroid cartilage is on the upper right of the specimen 
Pe Ss 


Ma'am, let me just stop you there for just a moment. 
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When we're looking at the x-ray, the L that's on the -- 
as you're looking at it, the right-hand side, that 
represents the left-hand side, correct? 

Yes. 

So when you say looking at the right-hand side, we 
should actually be looking at as we're looking at it the 
left-hand side, which is the opposite end of what it 
says -- the side that says L? 

That's correct. 


Continue, ma'am. What did you notice? 

Well, you've totally lost me. Point on that chart where 
I'm supposed to be looking. I know where the L is. 
Point on the hyoid bone what you're talking about -- I'm 
sorry, the larynx. 


The thyroid cartilage, this is in the whiter area that 
horseshoes up in this direction in the upper portion on 
this. On the side opposite the L, right at the tip of 
that there appears to be a fracture based on the 
asymmetry of the two sides that were seen. 


Continue, please. 
by the prosecution continued: 


Ma'am, once you discovered that the larynx was still in 
your possession in your lab back in Germany, was there a 
thorough search done to see what else you might have had 
regarding that autopsy in your lab? 

Yes. 


What all did you have? 

That was basically it. There was a little bit of fluid 
in the bottom of the container that was the mixed 
congealed mass, but it was basically insignificant. 


Any hyoid bone found? 
No, we did not find the hyoid bone. 


Let's talk about this fracture that you saw -- noticed 
in the x-ray of the thyroid cartilage. 


Were you able to gather from looking at the x-ray and 


also comparing that to the larynx itself and the 
photographs you had taken earlier at the time of the 
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autopsy whether you believe that that fracture was 
antemortem or postmortem? 

It was very difficult to tell. It looked to me like a 
great deal of hemorrhage was tracking up from the area 
of the hyoid bone dowh around the area of the thyroid 
cartilage. 


Okay. 
But clearly the injury associated and the injury around 
the soft tissue was clearly antemortem. 


a ‘ . 
Objection, nonresponsive. 
I'm sorry, what? 


Objection, nonresponsive the last part. Actually it's a 
narrative. 


Overruled. 
by the prosecution continued: 


Let's go back briefly to your opinions on the cause of 
death on (b)(6) 


Now, did you discuss your opinions on the cause of death 
with anybody else? 

Yes. Certainly Colonel] (b)(6) and I discussed it at 
great lengths when we were in Iraq at the time of the 
autopsy. When we got back to the mortuary affairs area, 
I discussed the case with the Armed Forces Medical 
Examiner and we discussed the best ways to sign out the 
death certificate, whether or not we should sign it out 
right or defer it until we got the results of what we 
had hoped would be a microscopic examination and 
toxicology back. 


Since that time, I've also spoken to several clinicians 
and trauma surgeons once we got additional information 
in terms of the investigation that described a scenario 
and timing of when the descendant actually died that 
brought into account that third -- the rare mechanism 
that this could be due to delay -- that death could be 
due to delayed swelling of the inner part of the larynx 
reactive to the trauma in neck which is not unusual for 
patients that the trauma surgeons see. 


Other than talking to other individuals, did you do any 
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individual research on that issue as well? 


Yes. We -- both the Armed Forces Examiner and myself 
did literature searches and recovered articles, most of 
them being clinical. There is not much in the forensic 


literature, although I believe we covered a few sources 


as well. 


When you say clinical, what do you mean? 

Clinical is based on injuries and the treatment of live 
people basically as opposed to forensic pathology, which 
is after death. 


Now, when you -- but did you in talking to individuals 
and looking at the literature, did you find support for 
your theory as to cause of death? 


Yes, support for fracture -- if the hyoid bone was 
fractured, along with or without fracture of the thyroid 
cartilage, yes. This is a very plausible. mechanism 


given the timing and what we found out investigatively 
as the cause of death, so it supported. 


Additionally I questioned just on the injuries that we 
were able to demonstration in terms of the photos and 
the actual specimen. Just an injury of the thyroid 
cartilage like this is enough to cause -- basically be 
potentially fatal with this mechanism. After this 
became an issue, I did go back and speak to our trauma 
surgeons at Landstuhl who are fairly experienced. 


Now, ma'am, as you sit there today, do you know where 
this hyoid bone is located? 

No, I really can't say. There is -- during a good part 
of my career I would normally excise the hyoid bone 
completely, separate it out before I put it into the 
containers after I've examined it. However, I changed 
that somewhat in the last few years when we had 
containers that were large enough to put the whole 
larynx in there... So normally in the last few years I 
would examine it but leave it attached to the rest of 
the neck. 


In this case, given all of the challenges that we had, 
there were changes in procedures based on the problems 
we were having. So I just can't say for sure. I just 
don't remember. 


Let's talk about if someone were to go out and they 
exhumed this body and bring it back up and try to find 
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this hyoid bone, just saying, for example, it was left 
in the body and you were trying to exhume the body and 
take it out and try to find this hyoid bone 13, 14 
months later, 15 months, what kind of difficulties would 
there be trying to find this thing? 

Well, aside from the logistical difficulties, 
particularly this is a much dangerous -- much more 
dangerous area, just in terms of the forensics itself, 
the remains when they were removed or exhumed the first 
time had been described as skeletonized. The hyoid bone 
is a very small bone, very fragile bone, not attached to 
any other structures. So essentially when the soft 
tissue starts to degenerate what you end up is with a 
free floating bone that with the prior exhumation it 
could easily have been lost and not found. 


Additionally, in terms of the cause of death on my 
opinions as terms to the cause of death, it really 
doesn't matter because just what we can see in the 
photos alone is enough to potentially kill someone, 
especially over the time period we're talking. So 
either wav. T would not say given the fact that both 
Colonel (b)(6) and I were wrong and the hyoid bone was 
not fractured 1 would not be changing my opinions. 


That's because of the damage to the tissue there that we 
see in the photograph? 

Yes, and the tissue that is clearly swollen, showing 
reactive changes that would account for the mechanism. 
So whether this was recovered or not, my opinions would 
not change. 


What kind of decomposition would a body go through if 
it's just put in a body bag and thrown in the ground and 
dirt thrown over the top of it and that's where it's 
left for the last 13 to 15 months in an arid 
environment? What type of decomposition is that body 
going to go through for that period of time? 

Well, it varies. Essentially what had already been 
described at the exhumation, the soft tissues will 
continue to degenerate particularly given the heat and 
essentially totally decompose so what you are left with 
are the hard cartilaginous and the bone structures in 
the body. 


Additionally, because of the conditions at the autopsy, 


although we started when it was still dark, it was in 
the heat of the day, in the morning, late morning when 
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we were finishing up and I believe there were no windows 
in some of these -- no glass in some of the windows or 
at least a lot of openings and we started getting a lot 
fly activity. So essentially the insects -- what are 
called Maggots that you get after flies are likely to 
only speed up the process of degeneration of the soft 


tissues. 
TC: Sir, can I have just a moment? 
MJ: Yes. 


no 


The trial counsel conferred. 

TCs That is all I have, sir. Thank you. 

Md: Let's cake a ten minute recess. 

The Article 39(a) session recessed at 1000, 14 October 2004. 


4 
The Article 39(a) session was called to order at 1013, 
14 October 2004. 


Md: The court will come to order. Let the record reflect 
' all present when the court recessed are again present. 
(b)(6) is still on the witness stand. 
Defense. 
CROSS - EXAMINATION 
Questions by the defense: 


Oy Good morning, Doctor. 
A Good morning. 


on Doctor, you left from Germany to go to Iraq on the 
9th of June 2003? 

A. Probably 8th or 9th when we actually left. 

Q. And where in Germany were you coming from? 

A. I come from Landstuhl. We flew out of Ramstein. 

Os Generally what was the temperature in Germany when you 
Left? 

A. I -- probably normal for that time of year. I can't 
say. 
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Ou I haven't been there since I was about a year-and-a-half 
old so I'm not familiar with the temperature. Can you 
just give us an estimate? 

A. I have no -- actually the temperature in Germany is so 
variable. It can be in the 40's in the middle of July 
or it could be in the high 70's. I couldn't tell you. 

I just. don't. recall. 


So it would be within that range, 40 to 70? 
It just depends. I just don't recall what it was like. 


Q 
A 
Ox You have testified previously in this case? 
A. Yes, I have. 
Q 
A 


That was in the other building? It wasn't in this 
building, it was,in a different building? 
Once in this courtroom, once in the other building. 

MO : In this case or in a related case? 

CC: She's testified once in the related case, I believe, in 
this courtroom, but the Article 32 we were ina 
different courtroom. 

WIT: That's correct. 


Questions by the defense continued: 


Q. And I was there when you testified in the Article 32? 

A Yes. 

Q. You didn't testify in the Article 32 about your 
assistant cutting his finger, did you? 

A No, I did not remember that at that time. I didn't find 


out about that until I was done with the 32 when I 
called him and -- 


And the reason why you called him was you had been asked 
during the Article 32 why you didn't have a photograph 
of the hyoid bone? 

I believe so. I wanted to verify what was going on. 


Le) 


And when you spoke to him, he said words to the effect, 
"ma'am, don't you remember I cut my finger?" 
That's correct. 


Oo PP O P 


And he cut his finger when he was attempting to remove 
the larynx? 
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That's correct. 


And when he was doing that, he would have been removing 
the larynx, and when I say larynx to you does that 
usually include the hyoid bone or should I be saying the 
larynx and the hyoid bone? 

Essentially, what we normally do is remove the whole 
apparatus from the tongue ali the way down to about this 
point of the trachea. 


And this was done towards the conclusion of the autopsy? 
That ''S correct. 

' ‘ 

Is there a reason why it's done towards the conclusion 
of the autopsy? 

Yes. As I said earlier, we want to remove as much 
artifact as possible. We remove the organs in the chest 
and abdomen and the brain before that. You tend not to 
have the tracking of blood down in that area. 


And you do it because you want to avoid causing 
artifact? 
That is correct. 


And, in layman's terms, artifact would be the appearance 
of an injury that isn't really an injury? 
That is correct. 


That's what you mean when you say artifact? 
Yes. 


And that's why the apparatus from the tongue down to the 
bottom of the larynx is removed near the end of the 
autopsy? 

That is correct. 


When you were doing the autopsy, Colonel (b)(6) was 
present with you? 


Yes, during a good portion of the time. 


And you have already testified to the judge you did an 
incision when you cut back and pulled back the skin 
covering what I refer to as the neck or the throat? 
Actually it's the standard Y shaped incision that is 
lower than what you are pointing to and we reflect all 
of that tissue back. 


So you do a wide incision starting probably at the 
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shoulders? 
Yes. 


And each point of the shoulders and that comes 
diagonally to the center of the chest and straight down 
from the abdomen towards the groin? 

Yes. 


And you did that incision, and what you are saying now 

is the portion of skin that would have been above the Y 
or my upper chest, the patient's upper chest and neck, 

that would have been peeled back? 

Yes. 


And that would have been peeled up over the face? 
That's correct. 


Exposing the chin? 
Exposing the tissue underneath the chin. 


Would it expose my chin? 
Sometimes you can get up that high, just depends how 
high you go. 


So that is peeled back and now you can see underneath 
the skin? 
Yes. 


Did you -- do you do any other -- pardon my lack of 
proper terms. Do you do any other cuts where you peel 
back the skin prior to excising the apparatus from the 
tongue to the bottom of the larynx? 

I'm sorry, I'm confused. Other cuts? 


You peeled back the skin. Do you have to cut away 
anything else in order to examine the apparatus from the 
tongue to the bottom of the larynx? 

Not usually, not at that point in time when you're doing 
the insight to examination. 


When you peel that back and you look in you see the 
larynx? 
Yes. 


And then you see the hyoid bone at the top of the 


larynx? 
Yes. 
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And that hyoid bone, that just isn't exposed bone once 
you peel back the skin, is it? 
No, you have to look hard to get up in there. 


Because’ it is covered with tissue? 
That is correct. 


Is "tissue" the right word? 
"Tissue" is a good word. 


After you did the Y incision and peeled it back, did you 
remove any tissue prior to excising the larynx? Did you 
temove any tissue from the hyoid bone? 

After I examined the hyoid bone insight to, in the body, 
we do peel away layers of what are called strap muscles, 
basically muscles below the hyoid bone. We do that ina 
separate layer wise dissection, and after we have 
examined all of that tissue then we remove the hyoid -- 
no, essentially we tend to remove the entire neck. 


And when the apparatus from the tongue to the bottom of 
the larynx is removed, the hyoid bone would come out 
covered with that tissue? 

Covered? 


We've just determined that the hyoid bone is covered 
with tissue, correct? 
Yes. 


And we've done the Y incision, we've peeled back, and 
now we are removing from the tongue to the bottom of the 
larynx. When,that comes out, does that hyoid bone still 
have the tissue on it? 

It has tissue on it. I'm not sure which tissue you are 
referring to. 


Okay. We have done the Y incision? 
Yes. \ 


You have peeled the upper portion up somewhere above the 
chin or right at the chin? 

Yes. Now, my assistant was doing the prosection up to 
the time he cut his finger. 


So what is prosection? I'm sorry. 
The removal of the excision of the -- 


Im nol. there yet: 
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-- apparatus. 


I'm going step by step so I make sure I understand what 
is going on. 
Okay. 


You look in, we have the larynx there. At the top of 
the larynx is the hyoid bone. Is the hyoid bone an 
exposed bone like we would think of if we would cut down 
to one of our fingers and see the bone? Is it an 
exposed bone or is there tissue covering the hyoid bone? 
There is soft tissue covering the hyoid bone. 


Does that soft tissue remain on the hyoid bone when the 

apparatus from the tongue to the bottom of the larynx'is 
removed? 

The soft tissue -- yes, that comes out with the larynx. 


I am going to ask a question. 


Doctor, I think you indicated that there is some layers 
of muscle in the neck in the area of the hyoid that you 
have to essentially dissect through to get to the hyoid 
to get to that structure. , 


There's layers of muscle from close to the level of the 
hyoid bone coming down the neck. The bones -- the hyoid 
bone itself and the thyroid cartilage is covered with 
what we call mucosa. It is a very soft tissue that 
directly covers the hyoid bone itself. So when you 
remove the hyoid bone, that is attached. 


The mucus? 
Mucosa. 


The mucosa. It's similar to the soft tissue you can see 
many the photo around that area, like that very soft 
tissue. 


But before you get to that, you've got to get through 
these muscles that you indicated or the tissue that's in 
the neck above that? 


We don't have to. We do that just to be looking for 
injury and we're just very careful to do it in a layer 
wise dissection layer because we don't want to create 
any more artifact prior to the removal. So that is just 


247 


MJ: 


WIT: 
MJ: 
WIT: 
Md: 


Questions 


Q. 


ig 


pO P O PO BP O- B O 


( a & 


so we can get a good look at the muscles, but then when 
we remove the hyoid bone itself there's this -- there is 
soft mucosa tissue around the hyoid bone. 


Is that' muscles that you just talked about that you 
dissect in layers, does that come out with the hyoid 
bone and larynx structure. 


Yes, usually. 


And that's all part of it? 


That is correct. 
Please continue. 
' 
by the defense continued: ' 


Did you have to remove -- the muscles you talked about, 
did you have to remove that in order to appreciate what 
you testified to as a break in the hyoid bone in this 
case? 

No, I don't believe so. No, I don't believe so. 


So the examination that would have been prior to that 
muscle being removed? 

Generally we don't touch the neck until I get a chance 
to actually palpate and observe those injuries before we 
do anything. 


It is during that palpation you did not appreciate any 
break in the thyroid cartilage; is that correct? 
That is correct. 


In fact, there is no mention of a break of the thyroid 
cartilage in your autopsy report, is there? 
No, not the initial one. 


Well, we're on our third one now, right? 
Yes. 


Is there a mention of it in the very first one you 
wrote? 
I don't believe so. 


Is there a mention of it in the second one you wrote? 
No, I don't believe so. 
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Is there mention of it in the third one you wrote? 
I mentioned that it was palpably intact. 


But there's mention that the thyroid cartilage is broken 


in any of the three versions of the autopsy report you 
submitted in this case? 

No, because it was palpably intact. It doesn't mean 
there was not a break there. 

It means you didn't -- 

You can get a hairline break that is not palpable, but 
it did not -- you know, it was not displaced. 


It wasn't apparent to you that there was any break in 
the thyroid cartilage at that time? 

No, it looked like all the hemorrhage and the suetiine 
was coming from the hyoid bone. 


You've done your examination -- and I'm talking 
obviously about the @@ autopsy. You have done your 
examination of the neck, you palpated it, we have 
covered that, and now your assistant -- I'm sorry, I 


know it's Chad. What is his last name again? 
(b)(6) 


(b)(6) is then going to remove the apparatus from 
the tongue to the bottom of the larynx? 
Yes, that's after he dissected -- 


The muscles -- 
-- the muscles along the neck to lift them up and to 
look for hemorrhages. 


Okay. So you examine it, you examine the neck and you 
palpate it. Then (b)\6) removed the muscles? 
Well, he -- 


Excised them? 


He didn't even actually excise. He partially excises so 


we can look at them. They're layers of muscles. 
Basically we call them strap muscles because they are 


just straps of muscles in several layers. So we reflect 


those up to look at all areas of those. 


So he reflected those up for you? 
Yes. 


And then you re-examine the neck? 
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Is there mention of it in the third one you wrote? 
I mentioned that it was palpably intact. 


But there's mention that the thyroid cartilage is broken 


in any of the three vérsions of the autopsy report you 
submitted in this case? 

No, because it was palpably intact. It doesn't mean 
there was not a break there. 

It means you didn't -- 

You can get a hairline break that is not palpable, but 
it did not -- you know, it was ‘not displaced. 


It wasn't apparent to you that there was any break in 
the thyroid cartilage at that time? 
No, it looked like all the hemorrhage and the swelling 
was coming from the hyoid bone. 


You’ve done your examination -- and I'm talking 
obviously about the (6) autopsy. You have done your 
examination of the neck, you palpated it, we have 
covered that, and now your assistant -- I'm sorry, I 
know it's Chad. What is his last name again? 


(b)(6) 


(b)(6) is then going to remove the apparatus from 
the tongue to the bottom of the larynx? 
Yes, that's after he dissected -- 


The muscles -- 
~- the muscles along the neck to lift them up and to 
look for hemorrhages. 


Okay. So you examine it, you examine the neck and you 
palpate it. Then (6) removed the muscles? 
Well, he -- 


Excised them? 


He didn't even actually excise. He partially excises so 


we can look at them. They're layers of muscles. 
Basically we call them strap muscles because they are 


just straps of muscles in several layers. So we reflect 


those up to look at all areas of those. 


So he reflected those up for you? 
Yes. 


And then you re-examine the neck? 
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Yes, essentially in that area. 


To check for hemorrhaging? 

Yes. 

Had you seen hemorrhaging up to that point? 
Not in the strap muscle area. 


So he excised -- partially excises those up, you check 
that area for hemorrhage. At that time, what did you 
see? 

At that time, then he excised the neck. 

i) 3 


Ma'am, the question is -- 
Or attempted to excise the neck. 


Yes, ma'am, I understand what happened next. 


The question is though after he partially reflected the 
neck muscle that we're talking about, you said he did 
that so you could check for further hemorrhage. After 
he excised the neck muscle, did you examine the neck 
again? 

I would have examined the area of the strap muscles 
where we were looking for the hemorrhage. 


Did you see anything of note? 
Not in the strap muscles. 


Then the next thing that would have occurred is that Mr. 
Parcell would have then began to remove the apparatus 
from the top of the tongue to the bottom of the larynx? 
That is correct. 


During that time, © cut his index finger? 
I believe. I don't remember which one it was. 


He cut one of his: fingers? 
Yes. 


Did you see him actually cut his finger or were you 
doing something else? 

I was probably standing in the area, but I probably 
heard him cutting the finger before I saw it. 


So you have no recollection of seeing him cutting his 


finger? 
I did not remember it earlier until he reminded me. I 
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have a vague recollection. Whether or not I was -- I 
know I was there, but whether or not I actually saw him 
cut the finger probably not because the hands are 
somewhat hidden when you are working in that area. 


Was it a deep cut? 
Yes. 


A cut you felt needed medical attention? 

I would have liked it to have medical attention. Any 
even superficial cuts on any type of autopsy require 
medical attention. 


Because of the fact that you have an open body there or 
one that's is a potential source of disease? 
Yes, that's correct. 


In this particular case, you had flies all over the 
place. That's a source of disease? 
That's correct. 


You are in a bombed out building. That is a potential 
source of disease? 
That's correct. 


You were very concerned that (@) might get an 
infection in that deep cut? 
Yes, that is true. 


How long have you and (b)(6) worked together? 
A little over four years. 


So at the time of the autopsy, you had worked together 
for three years? 


That's approximately correct. 


Ma'am, do you have an independent recollection of 
treating and seeing -- of yourself seeing that wound or 
do you only remember it because @<@) has told you 
about it? 

I recall it now. At the time I didn't. But I remember 
we had that problem, yes. 


And at the time you did it, what time period would that 
be, ma'am? 
You mean in terms of hour? 


You've made the -- you used the expression "I remember 
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it now but not at that time." What time are you 
referring to when you say "at that time"? 
At the time of the Article 32. 


At the time of the Article 32. That was in January of 
this year? . 
I believe so, January or February. 


And the autopsy was in June of last year? 
Of 2003. 


So he" slices the finger. Do you recall probably about a 
thonth ago you met with Captain Jasper, that attorney 
right there, myself and Major Francis in Major Francis' 
office? 

Yes. I, thought it was less than that, but I know we 
met. 


September 13th, September 14th? 
That could be. 


You were in civilian clothes? 
Yes. 


Khaki shorts and sandals on? 
No, they weren't shorts. 


Was it a skirt? 


You recall that meeting though, right? 
Yes. 


We talked about this cut to the finger at that time, 
didn't we?. 
Yes. 


And one of the things you told us during that meeting 
was, you know, you saw the cut in the finger, your 
number one concern at that time became the live person 
and not the dead body? 


Yes, and because that's the way I would operate. I was 
responsible for the team and responsible for the welfare 
and essentially that is the way I would -- what my focus 
would be. 


And you are a trained doctor so you could help him with 
a deep laceration? 
Somewhat, yes. 
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And you saw the laceration. I believe you told us at 
that point you took a scalpel and you went in and you 
removed the larynx? 

That I don't remember. That's what (6)(6) told me 
I did. So that doesn't surprise me, I would be the one 
to do that. 


I'm going to ask you to clarify or I'm going to clarify. 
Do you remember telling counsel that during the meeting 
or when he asked you the question do you remember 
telling him that that's what you did as opposed to do 
you remember if that's you did? Do you see the 
distinction? 


I remember telling him that that's what I did. I don't 
remember the time of excising the hyoid, you know, the 
rest of the neck. 


So you told him that but that is based on what you were 
told by your assistant? 


(b)(6) TO 


Continue. 


I guess just that whole area after I determined the 
cause of death is somewhat vague. I have vague 
recollections but nothing I can say for sure. 


by the defense continued: 


And, ma'am, during that meeting you stated that you 
believed that the hyoid bone had been left in the body? 
I said that's the way I had been operating procedurally 
for the last few years and so I would favor the fact 
that it is in the body, but I don't know for sure. 
Because there was so many variations of what we've been 
doing, you know, over the last few years, we could have 
done anything. The containers are smaller and it's 
possible I excised it. I favor the fact that I didn't. 
I don't know for sure. 


So, ma'am, just so I understand, your testimony right 
now is you told me that, that Captain and this Major in 
that room that it was procedurally -- procedurally you 
had not been removing the hyoid bones and that's the 
reason why you didn't remove the hyoid bone? 
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Procedurally that is not what I was likely to do. I 
don't remember what I did, but I would favor the fact 
that I would follow our standard procedures. 


Ma'am, 'I know they're confusing questions. What I'm 
asking is you are testifying right now that you told the 
three of us that it was a question of procedure as to 
whether you removed the hyoid bone and it wasn't because 
you were in a rush to finish the autopsy? 

I believe so because that's what I believe. It's what I 
had been doing in the last few years, so I would favor 
that ‘is what I did. 

1 


That you didn't’ remove it? 
I don't know, but I favor I may not have removed it. I 
just can't say for sure. 


Yes, ma'am. 


Ma'am, do you recall saying that -- after you. spoke to 


(b)(6) do you recall saying that you called Major 


Francis and told him that you thought the hyoid bone 
might still be in the body? 

Yes, I called him the next morning because I know 
basically what I said on the stand was apparently not 
what happened and I wanted to make sure that was 
clarified right away. 


So I understand, the next morning after you testified at 
the Article 32 -- 
Yes. 


-- you called Major Francis and told him that the hyoid 
bone might: be inside the body? 
That it could be, yes. 


This was after the 32 testimony in January or February? 
Yes, because I believe I said on the stand that I 
thought the hyoid bone was with the neck at AFIP and 
basically I didn't want to be perjuring myself so I 
called right away the next morning once I got that 
information. 


by the defense continued: 


So you do recall saying at the Article 32 that the hyoid 
bone had been sent to AFIP? 
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I believe so, yes. I was very concerned about that 
which is why I made sure to call Major Francis right 
away before I left. 


Ma'am, you have been asked who you talked to in this 
case to get your conclusions, who you -- excuse me, who 
you consulted with in this case, and you stated you 
consulted with other doctors; is that correct? 

That is correct. ' 


And one of the other doctors that you consulted with was 
Dr. (b)(6) | 


I'm not sure it I spoke to Dr. (6)(6) or Dr. <6) spoke 
to Dr .(b)6) and passed that on to me. 

But. nonetheless, it was your understanding that Dr. 

(b)(6) had been consulted by the government in this case? 
That I don't know. I do remember Dr. (b)(6) telling me 


that he had discussed the case with (b)(6) 


Ma'am, can you see that on your screen? 
Yes, I can. 


Could you look at that, please. 
(Witness complied.) 


Ma'am, have you read enough of that to recognize it as 
an e-mail you sent to Commander (p)@) ? 
Yes, that is correct. 


Referring to the first paragraph, do you see this line 


right there, "will probably agree with m@ that 
either scenario is possible"? 

Yes. 

That is Dr. (6)(6) who is a forensic pathologist in 
the military? 

Yes. 


You testified in the case against Sergeant Pittman, 
didn't you? 
Yes. 


Were you aware that (6)(6) had been provided by the 
government as a confidential consultant in the area of 
forensic pathology for that case? 

I recall hearing from Major Francis' predecessor -- 
whether I heard it directly through them or from 
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Dr. (b)(6) that they essentially had discussed the case, 
that the government had discussed the case with Dr. 

(b)(6) and Dr .(b)6) was the one based on the -- the 
timing scenario of this, as I said, the normal mechanism 
for strangulation, how it actually goes -- the 
physiologic change of events that ultimately end in 
death, the normal mechanism is the blockage of the 
airways. 


Matam, what I'm -- I will do it again. 

That ‘e-mail -- 

Actually may I show her the original, sir. 

No, put it up there because I want to see it too. 
Sir, it is a two page e-mail. 

by the defense continued: 


Ma'am, if you watch the screen, I'm pointing down at the 
bottom where it says original message, and if I turn the 
page over do you see the text that we just reviewed? 
Yes. 


Do you see ~- do you recognize where it says original 
message below that that says it's from you CO (ye) 
AFIP.OSD.MIL? 

Yes. 


Do you see the date sent, the Saturday, November 22, 
2003? . ; 
Yes. 


Do you agree that is when that e-mail would have been 
sent? 

I don't recall the time, but that doesn't surprise me as 
the timeframe when we started discussing this case. 


Now, ma'am, my next question is -- actually a series of 
request questions 1s going to be this. You testified in 
this courtroom in the trial of United States versus 
Sergeant Pittman, correct? 

Correct. 


When you testified at that trial, were you aware that 
(b)(6) had been provided as a confidential consultant 
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to the defense attorneys and the defense team on the 
issues of forensic pathology? 


A. No, I was not. 

Q. I just want to finish' touching base on this e-mail. 
Apparentiv Dr. (6) , either directly to you or through 
Colonel (b)(6) or Commander (6) had talked with Dr. 

(b)(6) I'm sorry, I'm circling myself. 
Based on this e-mail, either Dr. (b)(6) directly 
communicated with you or he communicated with Commander 
(b)(6) as to the cause of death of (b)6) 

A. i believe it was through Dr. ()(6) . The issue was the 
mechanism of death. 

Q. Yes, ma'am. . 

A. I was questioning that on the basis -- 

Md: He's not asking that. He's asking when did you or Dr. 
(b)(6) tesk to Dr. aye When did you consult with 
him? 

WIT: I did net consult with Dr. (6)©) I believe it was 
around the time of this e-mail message when we had these 
conversaticns about the case. 

Mo: Who is "we"? 

WIT: Dr. (b)(6) and I. I don't believe I actually talked to 
Dr. (b)(6) but he was relaying information to me. 

MJ: Dr. (b)(6) was relaying information to you from 
DE- (y(6) 

WIT: Yes, that's correct. 

Questions by the defense continued: 

Q. Specifically on this case? 

A. Yes. 

Md: And your best recollection, that would have been prior 
to 22 November 2003, which is the date of the e-mail? 

WIT: Yes, that's what it looks like I was referring to. 


Questions by the defense continued: 
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Ma'am, I received a notice -- actually I'll come back to 
that. 


Decomposition takes place over time? 
That is’ correct. 


As we move further out from the date of death, we would 
expect to see more decomposition? 
That is correct. 


How long does it take until a body is down to nothing 
but bone? . 

It's variable. It basically depends on the conditions 
and the environment associated with where the body is. 


It's in the desert, it's buried in a body bag in the 
desert. How long until that body would be down to 
bones? . 

I can't say, it's just so variable. 


But it would get closer to being just bones as time went 
on? 
That is correct. 


So if a person died in June of 2003, we know, for 
example, in this case the body already started 
decomposing when you were doing your autopsy? 
That is correct. 


That that process continued during your autopsy? It was 
actually decomposing there on the table? 
That is correct. 


And we would expect that -- and we know that the body 
was exhumed a month later? 
I'm not sure of the time. 


And we know it had further decomposed from the people 
that exhumed it? 
That is correct. 


And it is a process that will continue going on and on. 
And when you were asked the question about what would 
you be able to find from a body that decomposed 13 to 15 
months after death, you stated that there would be 
potentially nothing of use on the hyoid bone because it 
would be lost? 

That is a possibility. There is a good chance it would 
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be completely skeletonized and it could be difficult to 
locate because it is not attached to any of the bony 
structures. 


And the more time that goes on the more difficult it 
would be to find that? 

A. I would think so especially since the remains have been 
handled since it started decomposing. 

Q. If you were going to examine an exhumed body to do an 
autopsy, okay, would you rather have it 6 months after 
death or 15 months after death'all else being equal? 


A. You are talking about an unembalmed body? 

Q. An unembalmed body? 

AS Probably 6 months would be better than tite longer period 
of time. ; 

Q. And 3 would probably be better than 6? 

A. That is correct. 

On And 6 months and 17 days would be better than having it 
15 months after death? 

A. I would think so. 

On Yes, ma'am. 

A. Yes. 

Q. Ma'am, this is Appellate Exhibit CII (102). Do you have 
that there, ma'am, both on the desk and on the screen? 

A. I don't see the number on it. 

Q. We have it, ma'am. You can trust us, that's 102. 

A. Okay. 

QO. Just so we're clear, could you take the laser pointer, 
ma'am? 

CC: May she step down -- 

MJ: She may. 


Questions by the defense continued: 
Q. Could you take the laser pointer? 


Ma'am, could you please shine the laser pointer on where 
you believe the asymmetrical point on the thyroid 
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cartilage is? 


You can step away and get a little better angle if you'd 
like. 


Not being a radiologist I can't say for use, but I 
believe’ it is in this area right here where the 
asymmetric is. Where this goes straight up, what is 
happening it bends away from your point of view and it 
is in this area right here that I believe. Now, I did 
not run these by radiologist so they would be the ones 
that would be able to answer that definitively. 

4 


Ma'am, if you could return to your seat, please. 


The witness did as directed. 


CC: 
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For the record, the point that was asked about the 
asymmetrical point was on the left-hand side of the 
diagram at the top of what appears to be a large U 
shaped bone, the top left-hand corner of the diagram as 
we look at it. The part that is not broken the witness 
indicated afterwards was the part on the right-hand side 
of the diagram, the upper right-hand side of the 
structure to us as we look at the photo. 


by the defense continued: 


So the thyroid cartilage was broken postmortem or 
antemortem? 

I can't say if it was totally -- the displaced fracture 
was antemortem or postmortem It is possible there was 
a hairline fracture to account for some of the swelling 
and the hemorrhage, but certainly there is enough injury 
there that it's -- injury in that antemortem injury that 
this is still a potentially fatal injury. 


Okay. Ma'am, is it possible that the break to the 
thyroid cartilage, the entire break, occurred 
postmortem? 

The displaced portion of it, yes. 


Okay. You palpated the thyroid cartilage? 
Yes. 


you didn't find any break? 


I didn't find a displaced break. You can have hairline 
breaks that you would not be able to palpate. 
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Q. Was there a hairline break in it? 
A. I don't know because now it is displaced. 
CO: So if you don't know if there was a hairline break and 


at the time of autopsy you don't know whether the break 
was postmortem or antemortem, isn't that correct. 


A. We're talking just the -- 

Ox The thyroid cartilage? 

A -- thyroid cartilage? Yes, I can't say that for sure, 
but the injury is definitely antemortem. 

O. What injury is definitely antemortem? 

A. The injury that caused the soft tissue hemorrhage and 
swelling. 

Q. But that might not be related to the thyroid cartilage? , 

A. I believe it is related to the hyoid bone tracking down 
and the -- a hairline fracture would account for that, 
the injury that's -- or the bleeding and the hemorrhage 


that is around that. 


But you can't say that there's a hairline fracture, can 


you? 
A. No, but there is clearly significant injury. 
Q. That may have occurred entirely postmortem to the 


thyroid cartilage? 


MJ: I think you need to clarify what you she's talking about 
counsel. I think you're talking past each other. I 
think she's referring to the injuries that are observed 
in the referred in Appellate Exhibit CX (110) and not 
Cla! (102) 5 


cc: Yes, sir. 


Questions by the defense continued: 


Q. Ma'am, I am showing you what has previously been marked 
and shown to you as CX (110). Do you see that there on 
your screen? 

A. Yes. 


I am pointing to the part of the picture where the 
forceps are. 
A, Yes. 
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And where my finger is pointing is a darker area on this 
structure. This is the larynx, right? 
Yes. 


There's'a darker area. And it has been your testimony 
that darker area is an indication of injury? 
Of antemortem injury. 


Can you say with reasonable medical certainty that that 
hemorrhaging is related to what you believe to be the 
break in the thyroid cartilage? 

No. " 

Can you say beyond a reasonable medical certainty that 
that hemorrhaging is related to a broken hyoid bone? 

I believe so having seen it unless, as I said earlier, 
both Colonel (6) and I were wrong, the hyoid was not 
broken and what I was feeling was a displaced thyroid 
cartilage, in which case the thyroid cartilage fracture 
would be the cause of that hemorrhage, although I 
believe we were not wrong. 


And I understand that and you've said that a few times. 


The question is, can you say with a reasonable medical 
certainty that the injury exhibited on this photograph, 
Appellate Exhibit CX (110) was caused -- is associated 
with the hyoid bone? 

At this point, no. 


Ma'am, you have testified on direct examination today 
that even if you and Colonel m6 were wrong about 
the hyoid bone and the thyroid cartilage was completely 
postmortem:'that this tissue injury shown on Appellate 
Exhibit CX (110) still could have caused death? 

No, because if we were wrong, worst case scenario, the 
hyoid bone was intact then it would mean that it was the 
thyroid cartilage that was fractured. I could say with 
reasonable medical certainty there was a fractured bone 
in the laryngea complex. I believed it was the hyoid 
bone. If, in fact, I was wrong, then it would have been 
the thyroid cartilage or vice versa. But clearly there 
is antemortem injury to the neck that is significant. 


Would seeing the hyoid bone help you answer my 
questions? 

It doesn't matter in terms of the fact that either way 
this is potentially a significant injury and my opinions 


262 


D0 


Oo YF VO > Le) 


- e 


would not change in terms of the cause of death. 


Could you say that one more time? I'm sorry. 
Maybe you better ask me again. 


Okay. Would seeing the hyoid bone help you to determine 
what this hemorrhaging shown in Appellate Exhibit cx 
(110) is related to? 

And I believe I answered that it really doesn't matter 
because we have the significant injury there. Whether 
it was caused by the hyoid bone or the thyroid 
cartilage, my opinion does not’ change. The cause of 
death is still strangulation. 


Can the thyroid cartilage be broken on ‘its own without 
an -- excuse me., Can this hemorrhaging occur without a 
break to the thyroid cartilage or the hyoid bone? 

If it was tracking down from a fractured hyoid bone. I 
don't believe you could have this much hemorrhage 
without a fractured bone, and I am -- with reasonable 
medical certainty palpated and saw a fractured bone. 


Are the thyroid cartilage and the hyoid bone the only 
two bones that could cause what we see on Appellate 
Exhibit CX (110)? 

Based on the location and the area, it is. I mean, 
there's no evidence that it's any of the other 
structures in the larynx. 


Could it be -- could that hemorrhaging be caused by one 
of the other structures in the larynx? 
I don't believe so, no. 


Did you talk abhout the results of autopsy with 
Colonel (b)6) during the time of the autopsy? 
Yes, I aia. 


You testified on direct, you said "I am told that we 
discussed it" in answering the same question. Do you 
have actual memory of speaking Colonel (6) 

I remember being with him. JI don't rememoer exactly 
what was discussed.  (b)6) did note that we spent 
quite a bit of time examining tne neck before it was 
removed and we discussed it at great length and he was 
somewhat surprised about that. 


So is it (6)(6) memory or your memory that you 
did that? 
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I remember discussing it with him. I don't remember 
what was discussed. 


Originally you believed that the larynx has been FedEx'd 
to the Armed Forces Institute of Pathology? 
That is correct. 


You said that you've done -- you found literature 
regarding your theory of -- actually before I get to 
that, how do you believe (6) died? 


I believe he died of strangulation. 
Caused how? 
By blunt force injury to the neck. 


What do you mean by blunt force injury? 

Pressure, force, impact using a relatively broad surface 
area as opposed to sharp force injury that's injury 
caused by a very sharp edge in a cutting motion. 


And in relation to the time of his death, when do you 
believe this blunt force trauma occurred? 

I believe it was recent, within a 24, 48 hour time 
frame. 


So something happened to his neck within 24 to 48 hours 
caused him to die of strangulation? 
I'm sorry, I'm not understanding what you are saying. 


A blunt force to (b)(6) neck 24 to 48 hours prior 
to his death is what caused him to die? 
Yes, and in recent I'm thinking it -- what this looks at 


would be absence of any kind of reaction I would say 
probably closer to 24 hours or less, but it could be 48 
hours. 


Let me preface that. There may have been contributing 
factors such as I. discussed earlier, but I believe the 
cause of death is the strangulation. 


And I know you have gone over this and I will try to go 
over it quickly, but you talked about someone being -- 
dying of strangulation? 

Yes. 


One of the things that can happen is that I grab 


somebody by the throat and I squeeze it and I cut off 
blood flow to the brain four to six minutes they are 
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going to die more than likely? 
That is the generally accepted cause and the most common 
scenario was strangulation. 


And in this case. what we're talking about is some form 
of force to @@6) neck that caused an injury as 
evidenced by Appellate Exhibit CX (110) that caused the 
airway to swell? 

That is correct. 


When the airway swelled, it would have closed off his 
ability to breathe and he would have died? 

_At some point in time however long the complete swelling 
took to totally constrict the airway. 


And that swelling could have been started 24 to 48 hours 
prior? 

It is usually -- with this type of injury with clinical 
survivors, survivors that receive medical care when they 
get into respiratory compromise, what I have seen in the 
literature is usually between 12 to 24 hours they will 
initially present to the ER, they seem fine, they go 
home, they come back 12 to 24 hours later in respiratory 
compromise. 


Have you found literature discussing not people that 
survive but people that die from a blunt force trauma to 
the neck 24 to 48 hours prior? 

There is literature in the forensic pathology 
literature, I believe it's Randy Haslic's recent 
forensic pathology test, that discusses the swelling and 
delayed death after the actual act of the blunt force 
injury occurs. 


And is there an article that talks about -- a single 
article -- is there an article that talks about the 
delayed onset caused by a blunt force trauma in which 
the airway swells and the person dies that at autopsy 
there is no indication of that swelling? 

There -- I believe during my training I've read that, 
but I cannot tell you what that source is, whether it is 
reading or training through those that are teaching me. 


Have you tried to find any articles that talk about 
that? 
I have spent a little time, yes. 


You have been unable to do that, correct? 
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That is correct. 


Right now I have a heart attack and drop dead. It hits 
me, I go down and I die. And you do autopsy on me. 
Okay. And I am telling you to assume I died of a heart 
attack. Okay? How will that present at autopsy. What 
types of findings would you have regarding a heart 
attack at autopsy? 

Well, it depends on your definition of heart attack. 
That's kind of a general lay term. But one of the most 
common things -- 


A myocardial infraction. 
Myocardial infarction. 


Assume ,I have one of those and I am dead and you are 
doing an autopsy on me. What are the findings you find 
in the heart attack? 

Generally we will see significant arthrosclerosis, the 
hardening, blocking of the arteries that actually build 
up inside of the arteries and restrict the blood flow. 
If there has been evidence of ongoing disease due to 
this process being a chronic process leading up to this, 
we will see chronic ischemic changes in the heart. The 
heart may be enlarged. There are -- basically we will 
see evidence of recent myocardial infarctions that 
basically were silent. 


What if it is my first one? 
If it is your first one, we would -- 


What would you see in the heart? 
In the heart or the vessels? As I said, we would -- 


Let's start with the heart. My first myocardial 
infarction and I die. What do you see in my heart? 
Most often, especially someone in your age group, I see 
evidence of chronic ischemic changes. 


Yes, ma'am. Assume I'm 52. 
Certainly at that age group particularly. 


What did you call that? Chronic what? 
Ischemic changes. Most times when the hardening of the 
arteries, that disease process leads to a heart attack. 


It doesn't happen overnight. There is a long period of 
time that this process builds up depending on level of 
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exercise, what's going on. You can have degrees of 
somewhat restricted flow that shows up either grossly or 
microscopically in the heart. It doesn't mean they 
haven't had a heart attack before. They had one, it's 
just most the times I' see chronic ischemic changes 
associated with this, with the significant 
arthrosclerosis. 


by the defense continued: ' 


Is it possible for me to have my -- and then what would 
you see inside the vessels? 
You would see the arthrosclerosis changes. 


Those wouldn't be inside the heart though? 
Inside the arteries. 


Is it possible for me to have at 52 or 54 years old my 
first myocardial infarction, die from it and have no 
indications that I had a heart attack in my heart, the 
heart muscle itself? 

In the heart muscle, but it would show up in the 
coronaries. 


So the answer to my question is, is it possible that you 
wouldn't see anything in the heart, yes, it is possible 
you would not see any indication in the heart? 

In the heart muscle itself. The coronary arteries 
basically I consider part of the heart. 


What would you see in the arteries? Is it possible to 
see nothing in the arteries? 

If we're talking about this type of heart attack, 
generally you see it. There are certain anomalies, 
variations in the structure of the coronary arteries, 
that you can see that can also account for this where 
you don't see the arthrosclerosis but you can see these 
other changes as well in the heart. 


When you are checking the heart for a heart attack and 
you are checking for the arthrosclerosis, how do we do 
that? 

You cut through the coronary arteries. 


And that would show you that? 
Yes. 


Did you do that to (b)6) 
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Yes. 


Did you preserve those? 

Essentially I preserved the heart tissue. Whether I 
preserved the areas of the cuts of all the arteries, no, 
I wouldn't have generally have saved all of them. 


Sir, I can have a moment? I am trying to move on. I 
appreciate the court's indulgence. 


by the defense continued: 


In your conversations: with Colonel (b)(6) after you 
returned from the autopsies and in the fall of 2003. did 
anything in your conversations with Commander (p)@6) 

lead you to believe that the Armed Forces Institute of 
Pathology was actually in'possession of the larynx? 

I had a conversation with him that I remember and what I 
thought we were talking about was the laryngea tissue 
that they were submitting for toxicology. And at one 
point, I recall him telling me that the tissue on the 
larynx because of the state of decomposition was not 
suitable for toxicology. So basically that is one of 
the reasons I felt it was there. 


After you returned from the autopsy of (b)6) in 
Iraq, did you have some problems with infection due to 
bites by sand flies? 

They weren't infections. I got a severe allergic 
reaction. 


When did you first notice that? 
It started on the way back from Iraq and just got 
progressively worse until I got down to Italy for a TDY. 


Did you see a doctor for that? 
Yes. 


What doctor did you see? 

I don't remember. They had me go back to Germany for a 
specialist consultation. I don't recall his name. It 
was one of the former dermatologist. 


Did he place you on any type of medication? 
Yes, he did. 


What did he place you on? 
A high does of Doxepin. 
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Would you spell that, please? 
D-o-x-e-p-i-n. 


And how did that drug affect you? 

At the high doses, there is a side affect where it 
basically knocks you out, drugs you, so I spent about a 
week in bed. 


What time period would that be? 
Probably within a week after I returned from Iraq. 


How long were you on that drug for? 
I believe it was seven to ten days, it could have been 
up to -- actually, no, it was about two weeks. 


Did that drug affect your memory? 
I don't know. It could have. 


Did it affect your ability to recall certain specifics? 
It is possible. I can't say for sure. 


Did you call and tell Major Francis that you had been 
placed on this drug and it's possible it could have 
affected your memory or your ability to recall certain 
specifics? 


Yes. 

And would certain specifics, for example, be -- would it 
have potentially caused you to have forgotten about the 
cut to (@@) finger? 


I'm sorry, you're referring to the drug? 


Yes. 

Potentially. I doubt it. I just believe my focus was 
elsewhere. What I really don't recall are the incidents 
after the time we get back and what was actually said 
and done in terms of where the larynx was. I believed I 
had these conversations with my assistant, he 
understood, I believed him, you know, being clear in 
what he sent, but I apparently was not and we were 
miscommunicating. But most of that time would have been 
related to the issue of the recovery of the larynx 
because this was well after we got back from Iraq. 


So it was a week to ten days after you got back from 


Iraq that you were placed on the medication? 
Probably closer to a week. 
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A week, and it knocked you out for about a week? 
About a week to ten days. 


Did you perform any autopsies during that time period? 
No. I was given quarters for that period of time 
because of the side affects of that drug. 


Would the prescription of this drug be present in your 
medical record? 
I expect, yes. 


Would" that be your military medical record? 
Yes. 

Did you get the drug from a military pharmacy? 
Yes. 1 


I'm going to go back to the e-mails again, ma'am. Sorry 
I am jumping around. I know it can be confusing but I 
just really have to get it done. 


The e-mail I showed you before, and I can put it back up 
again if you want to see it, in November of 2003 
basically the process going on, you were still 
consulting with Commander (@) as to what the cause of 
death was for @) -- what the -- that the 
mechanism that led to the cause of death was with 
Commander ()@) 

I wouldn't say I was consulting. He called me because 
of some issues that came up with the government and 
after a conversation with Dr. (b)(6) once this scenario 
of the delayed time frame before ueath came up. 


And that would have been around that November time frame 
that that came up? 
Yes, I believe so. 


Do you see that, ma'am? 
Yes. 


Original message, and that says it's from (b)(6) 

(6) Commander, sent Friday, October 24th, 2003, to 
(b)(6) ., LTC, LND, Subject, Detainee 
Death Story? 

Yes. 


And that's a news link? Do you understand it to be an 
internet link right there? 
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Yes. 


Would you trust if I slide this down above Commander 
(b)(6) representation that this is a link that he sent 
you about the case? 

I'm sorry, what? 


Looking at the top of this, the top of this page, do you 
see this is an e-mail from Commander (b)(6) to Captain 
Manning? 

Yes. 

Would you trust the representation of Commander (b)(6) 
that, Captain Manning, this is a link I sent her about 
the case or words to that affect? : 
Yes, I would. 


And do you trust the dates that are on this e-mail? 
I have no reason to doubt them. 


Judge, I would like to mark this as the next appellate 
exhibit in order. 


All right, have it marked. 
reporter marked the document. 
by the defense continued: 


Ma'am, I am showing you what's been marked as Appellate 
Exhibit CXI (111). Do you have that up there on your 
screen? 


On the screen, yes. 


Ma'am, could you tell me what this is? . 
I believe that is the lateral view of the laryngea 
specimen that we x-rayed after we recovered at 
Landstuhl. 


And lateral would mean side view? 
Yes. 


Imagining this is inside somebody's body, what side of 
their body are we looking at in this perspective? 

A lot of it's dependent on the x-ray techs who take that 
x-ray. I'm not sure I can say based on what I'm seeing 
here. 
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Do you note anything of significance in this x-ray? 


Let me ask you before you answer that, is it clear 
enough on the screen? 
' 


I can't really see it on mine, no. 
Because I can't see it on mine. 
Why don't you hand her the exhibit. 
Yes, $ir. 


I'm handing the witness what has been marked as 
Appellate Exhibit CXI (111). 

Sir, I have an extra copy for you. I'm handing the 
military judge what has been marked as Appellate Exhibit 
CT CLE? 


Thank you. 
by the defense continued: 
Let me start my questions over. 


Seeing the actual picture, ma'am, can you tell which 
side of the person's body you would be looking at in 
that photo? 

I believe -- and, once again, it's a little bit 
difficult because all the structures project through the 
x-rays. It looks to me based on the relationships like 
it is the left side of the body. 


Do you note anything of significance in that photo? 

Once again, I see asymmetry of the thyroid cartilage 
towards the end of the thyroid cartilage where one looks 
like it is somewhat bent over. It looks like a 
fracture. 


Do you note anything else in that photo, ma'am? 
Other than the absence of the hyoid bone? 


Ma'am, I'm not asking -- I appreciate why you would give 
that answer. I'm not asking about the hyoid bone. I'm 
just asking are there any other findings that can be 
made from that x-ray? 

I am not a radiologist. I wouldn't go beyond rendering 
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an opinion on that. I just don't know. 


CC: May I retrieve the exhibit. 

MJ: You may. 

CC: I'm taking back Appellate Exhibit -- I've been handed 
both CXI (111) and CII (102). I'm placing them on the 


clerk's desk. 
May I have a moment with counsel, Your Honor? 
MJ: You may. 
Do you need a short recess, counsel? 
cc: I do believe we do, sir. 
MJ: Let's take about five minutes then. 
The court is in recess. 
The Article 39(a) session recessed at 1142, 14 October 2004. 


The Article 39(a) session was called to order at 1156, 
14 October 2004. 


MJ: The court will come to order. The record will reflect 
all those present when we recessed are again present. 
The witness, (6) is still on the witness 
stand. 
Defense. 


Questions by the defense continued: 


Q. (b)(6) the larynx was found in your refrigerator 
in Germany while you were here stateside; is that 
correct? 

A. Well, it wasn't in a refrigerator but it was in an area 


where we store formalized specimens. And, yes, I was -- 
yes, I think it was one of my last day or two before I 


left. 

Q. That was stored in a manner that would preserve it 
though, correct? 

A. I'm sorry? 
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USE OF FORM This form and MCM~ 1984, 
Appendix 14 will be used by the trial counsel and 
the reporter aS a guide to the preparation of the 
record of trial in general and special court martial 
cases in which a verbatim record is prepared = Air 
Force uses this form and departmental instructions 
as a guide to the preparation of the record of trial 
in general and special court martial cases in which 
a summarized record is authorized Army and Navy 
use DD Form 491 for records of trial in general and 
special court martial cases in which a summarized 
record is authorized inapplicable words of the 
printed text will be deleted 


COPIES See MCM 1984 RCM 1103(g) The, con 
vening authority may direct the preparation of 
additional copies 


ARRANGEMENT When forwarded to the 
appropriate Judge Advocate General or for judge 
advocate review pursuant to Article 64(a) the record 
willbe arranged and bound with allied papers in 
the sequence indicated below Trial counsel is 
‘responsible for arranging the record as indicated 
except that items 6 7 and 15e will be inserted by 
the convening or reviewing authority = as 
appropriate and items 10 and 14 will be inserted by 
either trial counsel or the convening or reviewing 
authority whichever has custody of them 


1 Front cover and inside front: céver 
(chronology sheet) of DD Form 490 


2 Judge advocate $ review pursuant to Article 
64(a) if any ‘ 


3 Request of accused for appellate defense 
counsel or waiver/withdrawal of appellate rights if 
applicable 


4 Briefs of counsel submitted after trial if any 
(Article 38(c)) 


5 DD Form 494 Court Martial Data Sheet 


6 Cour manrtial orders promulgating the resuit 
of trial as to each accused in 10 copies when the 
record is verbatim and in 4 copies when it 1s 
summarized 


7 When required signed recommendation of 
staff judge advocate or legal officer in duplicate 
together with ail clemency papers including 
clemency recommendations by court members 


INSTRUCTIONS FOR PREPARING AND ARRANGING RECORD OF TRIAL 


8 Matters submitted by the accused pursuant to 
Article 60 (MCM 1984 RCM 1105) 


9 DD Form 458 Charge Sheet (unless 
incuded at the point of arraignment in the 
record) 


10 Congressional inquiries and replies if any 


i171 DD Form 457 Investigating Officers 
Report pursuant to Article 32 if such 
investigation was conducted followed by any 
other papers which accompanied the charges 
when referred for trial unless included in the 
record of trial proper 


12. Advice of staff judge advocate or legal 
officer when prepared pursuant to Article 34 or 
otherwise 


13 Requests by counsel and action of the 
convening authority taken thereon (eg requests 
concerning delay witnesses and depositions) 


14 Records of former trials 
15 Record of trial in the following order 
a Erratasheet if any 


b Index sheet with reverse side containing 
receipt of accused or defense counsel for copy of 
record or certificate in lieu of receipt 


c Record of proceedings in court including 
Article 39(a) sessions if any 


d Authentication sheet followed by 
certificate of correction if any 


e Action of convening authority and if 
appropriate action of officer exercising general 
court martial jursidiction 


f Exhibits admitted in evidence 


g Exhibits not received in evidence The 
page of the record of trial where each exhibit 
was offered and rejected will be noted on the 
front of each exhibit 


h Appellate exhibits such as proposed 
instructions written offers of proof or 
preliminary evidence (real or documentary) and 
briefs of counsel submitted at trial 


